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MAINE RULES OF CIVIL PROCEDURE
I. SCOPE OF RULES - ONE FORM OF ACTION
RULE 1. SCOPE OF RULES

These rules govern the procedure in the District Court, in the Superior Court,
and before a single justice of the Supreme Judicial Court in all suits of a civil
nature whether cognizable as cases at law or in equity, including appeals from a
governmental agency, with the limitations stated in Rule 81. They shall be
construed to secure the just, speedy and inexpensive determination of every action.

RULE 2. ONE FORM OF ACTION
There shall be one form of action to be known as “civil action.”

II. COMMENCEMENT OF ACTION: SERVICE OF PROCESS,
PLEADINGS, MOTIONS AND ORDERS

RULE 3. COMMENCEMENT OF ACTION

Except as otherwise provided in these rules, a civil action is commenced (1)
by the service of a summons and complaint, or (2) by filing a complaint with the
court. When method (1) 1s used, the complaint must be filed with the court within
20 days after completion of service. When method (2) is used, the return of service
shall be filed with the court within 90 days after the filing of the complaint. If the
complaint or the return of service is not timely filed, the action may be dismissed
on motion and notice, and in such case the court may, in its discretion, if it shall be
of the opinion that the action was vexatiously commenced, tax a reasonable
attorney fee as costs in favor of the defendant, to be recovered of the plaintiff or
the plaintiff’s attorney.

RULE 4. PROCESS

(a) Summons: Form. The summons shall bear the signature or facsimile
signature of the clerk, be under the seal of the court, contain the name of the court
and the names of the parties, be directed to the defendant, state the name and
address of the plaintiff’s attorney, and the time within which these rules require the
defendant to appear and defend, and shall notify the defendant that in case of



failure to do so judgment by default will be rendered against the defendant for the
relief demanded in the complaint.

(b) Same: Issuance. The summons may be procured in blank from the clerk
and shall be filled out by the plaintiff’s attorney as provided in subdivision (a) of
this rule. The plaintiff’s attorney shall deliver to the person who is to make service
the original summons upon which to make return of service and a copy of the
summons and of the complaint for service upon the defendant.

(c) Service. Service of the summons and complaint may be made as
follows:

(1) By mailing a copy of the summons and of the complaint (by first-
class mail, postage prepaid) to the person to be served, together with two copies of
a notice and acknowledgment form and a return envelope, postage prepaid,
addressed to the sender. If no acknowledgment of service under this paragraph is
received by the sender within 20 days after the date of mailing, service of the
summons and complaint shall be made under paragraph (2) or (3) of this
subdivision.

(2) By a sheriff or a deputy within the sheriff’s county, or other person
authorized by law, or by some person specially appointed by the court for that
purpose. Special appointments to serve process shall be made freely when
substantial savings in travel fees will result.

(3) By any other method permitted or required by this rule or by
statute.

(d) Summons: Personal Service. The summons and complaint shall be
served together. Personal service within the state shall be made as follows:

(1) Upon an individual other than a minor or an incompetent person,
by delivering a copy of the summons and of the complaint to the individual
personally or by leaving copies thereof at the individual’s dwelling house or usual
place of abode with some person of suitable age and discretion then residing
therein or by delivering a copy of the summons and of the complaint to an agent
authorized by appointment or by law to receive service of process, provided that if
the agent is one designated by statute to receive service, such further notice as the
statute requires shall be given. The court, on motion, upon a showing that service



as prescribed above cannot be made with due diligence, may order service to be
made pursuant to subdivision (g) of this rule.

(2) Upon a minor, by delivering a copy of the summons and of the
complaint personally (a) to the minor and (b) also to the minor’s guardian if the
minor has one within the state, known to the plaintiff, and if not, then to the
minor’s father or mother or other person having the minor’s care or control, or with
whom the minor resides, or if service cannot be made upon any of them, then as
provided by order of the court.

(3) Upon an incompetent person, by delivering a copy of the summons
and of the complaint personally (a) to the guardian of the incompetent person or a
competent adult member of the incompetent person’s family with whom the
incompetent person resides, or if the incompetent person is living in an institution,
then to the director or chief executive officer of the institution, or if service cannot
be made upon any of them, then as provided by order of the court and (b) unless
the court otherwise orders, also to the incompetent person.

(4) Upon a county, by delivering a copy of the summons and of the
complaint to one of the county commissioners or their clerk or the county
treasurer.

(5) Upon a town, by delivering a copy of the summons and of the
complaint to the clerk or one of the selectmen or assessors.

(6) Upon a city, by delivering a copy of the summons and of the
complaint to the clerk, treasurer, or manager.

(7) Upon the United States, by delivering a copy of the summons and
of the complaint to the United States attorney for the district of Maine or to an
assistant United States attorney or clerical employee designated by the United
States attorney in a writing filed with the clerk of the United States District Court
for the district of Maine and by sending a copy of the summons and of the
complaint by registered or certified mail to the Attorney General of the United
States at Washington, District of Columbia, and in any action attacking the validity
of an order of an officer or agency of the United States not made a party, by also
sending a copy of the summons and of the complaint by registered or certified mail
to such officer or agency provided that any further notice required by statute or
regulation shall also be given.



Upon an officer or agency of the United States, by serving the United
States and by delivering a copy of the summons and of the complaint to such
officer or agency, provided that any further notice required by statute or regulation
shall also be given. If the agency is a corporation the copy shall be delivered as
provided in paragraph (8) or (9) of this subdivision of this rule.

Upon any other public corporation, by delivering a copy of the
summons and of the complaint to any officer, director, or manager thereof and
upon any public body, agency or authority by delivering a copy of the summons
and the complaint to any member thereof.

(8) Upon a domestic private corporation (a) by delivering a copy of
the summons and of the complaint to any officer, director or general agent; or, if
no such officer or agent be found, to any person in the actual employment of the
corporation; or, if no such person be found, then pursuant to subdivision (g) of this
Rule, provided that the plaintiff’s attorney shall also send a copy of the summons
and of the complaint to the corporation by registered or certified mail, addressed to
the corporation’s principal office as reported on its latest annual return; or (b) by
delivering a copy of the summons and of the complaint to any agent or attorney in
fact authorized by appointment or by statute to receive or accept service on behalf
of the corporation, provided that any further notice required by the statute shall
also be given.

(9) Upon a corporation established under the laws of any other state or
country (a) by delivering a copy of the summons and of the complaint to any
officer, director or agent, or by leaving such copies at an office or place of business
of the corporation within the state; or (b) by delivering a copy of the summons and
of the complaint to any agent or attorney in fact authorized by appointment or by
statute to receive or accept service on behalf of the corporation, provided that any
further notice required by the statute shall also be given.

(10) Upon a partnership subject to suit in the partnership name in any
action, and upon all partners whether within or without the state in any action on a
claim arising out of partnership business, (a) by delivering a copy of the summons
and of the complaint to any general partner or any managing or general agent of
the partnership, or by leaving such copies at an office or place of business of the
partnership within the state; or (b) by delivering a copy of the summons and of the
complaint to any agent, attorney in fact, or other person authorized by appointment
or by statute to receive or accept service on behalf of the partnership, provided that
any further notice required by the statute shall also be given.



(11) Upon the State of Maine by delivering a copy of the summons
and of the complaint to the Attorney General of the State of Maine or one of the
Attorney General’s deputies, either (a) personally or (b) by registered or certified
mail, return receipt requested; and in any action attacking the validity of an order
of an officer or agency of the State of Maine not made a party, by also sending a
copy of the summons and of the complaint by ordinary mail to such officer or
agency. The provisions of Rule 4(f) relating to completion of service by mail shall
here apply as appropriate.

(12) Upon an officer or agency of the State of Maine by the method
prescribed by either paragraph (1) or (7) of this subdivision as appropriate, and by
also sending a copy of the summons and of the complaint by ordinary mail to the
Attorney General of the State of Maine.

(13) Upon all trustees of an express trust, whether within or without
the state, in any action on a claim for relief against the trust, except an action by a
beneficiary in that capacity, (a) by delivering a copy of the summons and of the
complaint to any trustee, or by leaving such copies at an office or place of business
of the trust within the state; or (b) by delivering a copy of the summons and of the
complaint to any agent or attorney in fact authorized by appointment or by statute
to receive or accept service on behalf of the trust, provided that any further notice
required by the statute shall also be given.

(14) Upon another state of the United States, by the method prescribed
by the law of that state for service of process upon it.

(e) Personal Service Outside State. A person who is subject to the
jurisdiction of the courts of the state may be served with the summons and
complaint outside the state, in the same manner as if such service were made
within the state, by any person authorized to serve civil process by the laws of the
place of service or by a person specially appointed to serve it. An affidavit of the
person making service shall be filed with the court stating the time, manner, and
place of service. Such service has the same force and effect as personal service
within the state.

(f) Service by Mail in Certain Actions.

(1) Outside State. Where service cannot, with due diligence, be made
personally within the state, service of the summons and complaint may be made



upon a person who is subject to the jurisdiction of the courts of the state by
delivery to that person outside the state by registered or certified mail, with
restricted delivery and return receipt requested, in the following cases: where the
pleading demands a judgment that the person to be served be excluded from a
vested or contingent interest in or lien upon specific real or personal property
within the state, or that such an interest or lien in favor of either party be enforced,
regulated, defined or limited, or otherwise affecting the title to any property.

(2) Family Division Actions. Service of the summons and complaint
or a post-judgment motion may be made in an action pursuant to Chapter XIII of
these Rules upon a person who is subject to the jurisdiction of the courts of the
state by delivery to that person, whether in or outside the state, by registered or
certified mail, with restricted delivery and return receipt requested.

(3) Service Completion. Service by registered or certified mail shall
be complete when the registered or certified mail is delivered and the return receipt
signed or when acceptance is refused, provided that the plaintiff shall file with the
court either the return receipt or, if acceptance was refused, an affidavit that upon
notice of such refusal a copy of the summons and complaint was sent to the
defendant by ordinary mail.

(g) Service by Alternate Means; Motion Required.

(1) When Service May Be Made. The court, on motion upon a
showing that service cannot with due diligence be made by another prescribed
method, shall order service (i) to be made by leaving a copy of the order
authorizing service by alternate means, the summons, and the complaint at the
defendant’s dwelling house or usual place of abode; or (i1) by publication unless a
statute provides another method of notice; or (iii) to be made electronically or by
any other means not prohibited by law.

Any such motion shall be supported by (i) a draft, proposed order to
provide the requested service by alternate means, and (i1) an affidavit showing that:

(A) The moving party has demonstrated due diligence in attempting to
obtain personal service of process in a manner otherwise prescribed by Rule 4 or
by applicable statute;



(B) The identity and/or physical location of the person to be served
cannot reasonably be ascertained, or is ascertainable but it appears the person is
evading process; and

(C) The requested method and manner of service is reasonably
calculated to provide actual notice of the pendency of the action to the party to be
served and 1s the most practical manner of effecting notice of the suit.

(2) Contents of Order. An order for service by alternate means shall
include (1) a brief statement of the object of the action; (i1) if the action may affect
any property or credits of the defendant described in subdivision (f) of this rule, a
description of any such property or credits; (iii) the substance of the summons
prescribed by subdivision (a) of this rule; and (iv) a finding by the court that the
party seeking service by alternate means has met the requirements in subdivision
(2)(D(A)-(C) of this rule. If the order is one allowing service by publication
pursuant to subsection (g)(1)(i1), it shall also direct its publication once a week for
3 successive weeks in a designated newspaper of general circulation in the county
or municipality and state most reasonably calculated to provide actual notice of the
pendency of the action to the party to be served; and the order shall also direct the
mailing to the defendant, if the defendant’s address is known, of a copy of the
order as published. If the order is one allowing service by electronic or other
alternate means pursuant to subsection (g)(1)(ii1), it may include directives about
adequate safeguards to be employed to assure that service can be authenticated and
will be received intact, with all relevant documents and information.

(3) Time of Publication or Delivery;, When Service Complete. When
service is made by publication pursuant to subsection (g)(1)(ii), the first
publication of the summons shall be made within 20 days after the order is granted.
Service by alternate means hereunder is complete on the twenty-first day after the
first service or as provided in the court’s order. The plaintiff shall file with the
court an affidavit demonstrating that publication or compliance with the court’s
order has occurred.

(h) Return of Service. The person serving the process shall make proof of
service thereof on the original process or a paper attached thereto for that purpose,
and shall forthwith return it to the plaintiff’s attorney. The plaintiff’s attorney
shall, within the time during which the person served must respond to the process,
file the proof of service with the court. If service is made under paragraph (c)(1) of
this rule, return shall be made by the plaintiff’s attorney filing with the court the
acknowledgment received pursuant to that paragraph. The attorney’s filing of such



proof of service with the court shall constitute a representation by the attorney,
subject to the obligations of Rule 11, that the copy of the complaint mailed to the
person served or delivered to the officer for service was a true copy. If service is
made by a person other than a sheriff or the sheriff’s deputy or another person
authorized by law, that person shall make proof thereof by affidavit. The officer or
other person serving the process shall endorse the date of service upon the copy
left with the defendant or other person. Failure to endorse the date of service shall
not affect the validity of service.

(1) Amendment. At any time in its discretion and upon such terms as it
deems just, the court may allow any process or proof of service thereof to be
amended, unless it clearly appears that material prejudice would result to the
substantial rights of the party against whom the process issued.

(j) Alternative Provisions for Service in a Foreign Country.

(1) Manner. When service is to be effected upon a party in a foreign
country, it is also sufficient if service of the summons and complaint is made: (A)
in the manner prescribed by the law of the foreign country for service in that
country in an action in any of its courts of general jurisdiction; or (B) as directed
by the foreign authority in response to a letter rogatory, when service in either case
is reasonably calculated to give actual notice; or (C) upon an individual, by
delivery to the individual personally, and upon a corporation or partnership or
association, by delivery to an officer, a managing or general agent; or (D) by any
form of mail requiring a signed receipt, to be addressed and dispatched by the clerk
of the court to the party to be served; or (E) as directed by order of the court.
Service under (C) or (E) above may be made by any person who is not a party and
is not less than 18 years of age or who is designated by order of the court or by the
foreign court. On request, the clerk shall deliver the summons to the plaintiff for
transmission to the person or the foreign court or officer who will make the
service.

(2) Return. Proof of service may be made as prescribed by
subdivision (h) of this rule, or by the law of the foreign country, or by order of the
court. When service is made pursuant to subparagraph (1)(D) of this subdivision,
proof of service shall include a receipt signed by the addressee or other evidence of
delivery to the addressee satisfactory to the court.



RULE 4A. ATTACHMENT

(a) Availability of Attachment. In any action under these rules, real estate,
goods and chattels and other property may, in the manner and to the extent
provided by law, but subject to the requirements of this rule, be attached and held
to satisfy the judgment for damages and costs which the plaintiff may recover.
Attachment under this rule shall not be available before judgment in any action
against a consumer for a debt arising from a consumer credit transaction as defined
in the Maine Consumer Credit Code.

(b) Writ of Attachment: Form. The writ of attachment shall bear the
signature or facsimile signature of the clerk, be under the seal of the court, contain
the name of the court, the names and residences of the parties and the date of the
complaint, be directed to the sheriffs of the several counties or their deputies, and
command them to attach the goods or estate of the defendant to the value of a
specified amount ordered by the court, or to attach specific property of the
defendant designated by the court, and to make due return of the writ with their
doings thereon. The writ of attachment shall also state the name of the justice or
judge who entered the order approving attachment of property, if any, and the date
thereof.

(c) Same: Service. The writ of attachment may be procured in blank from
the clerk and shall be filled out by the plaintiff’s attorney as provided in
subdivision (b) of this rule. The writ of attachment shall be served by a sheriff or a
deputy within the sheriff’s county. The plaintiff’s attorney shall deliver to the
officer making the attachment the original writ of attachment upon which to make
return and a copy thereof.

No property may be attached unless such attachment for a specified amount
is approved by order of the court. Except as provided in subdivision (g) of this
rule, the order of approval may be entered only after notice to the defendant and
hearing and upon a finding by the court that it is more likely than not that the
plaintiff will recover judgment, including interest and costs, in an amount equal to
or greater than the aggregate sum of the attachment and any liability insurance,
bond, or other security, and any property or credits attached by other writ of
attachment or by trustee process shown by the defendant to be available to satisfy
the judgment.

An attachment of property shall be sought by filing with the complaint a
motion for approval of the attachment. The motion shall be supported by affidavit



or affidavits meeting the requirements set forth in subdivision (i) of this rule.
Except as provided in subdivision (g) of this rule, the motion and affidavit or
affidavits with the notice of hearing thereon shall be served upon the defendant in
the manner provided by Rule 4 at the same time the summons and complaint are
served upon that defendant. In the case of an attachment approved ex parte as
provided in subdivision (g) of this rule, the defendant shall also be served with a
copy of the writ of attachment with the officer’s endorsement thereon of the date or
dates of execution of the attachment or, if attachment has been perfected by filing
under 14 M.R.S.A. § 4154, with a copy of the order of approval with the
acknowledgment of the officer receiving the filing endorsed thereon.

A defendant opposing a motion for approval of attachment shall file material
in opposition as required by Rule 7(c). If the defendant is deemed to have waived
all objection to the motion as provided in Rule 7(c) for failure to file opposition
material within the time therein provided or as extended, the court shall, without
hearing, upon a finding that the plaintiff is entitled to an attachment under the
terms of this subdivision (c), enter an order of approval of attachment in an
appropriate amount.

Any attachment shall be made within 30 days after the order approving the
writ of attachment. When attachments are made subsequent to service of the
summons and complaint upon the defendant, a copy of the writ of attachment with
the officer’s endorsement thereon of the date or dates of the attachments shall be
promptly served upon the defendant in the manner provided by Rule 5. When an
attachment made subsequent to the service of the summons and complaint has been
perfected by filing under 14 M.R.S.A. § 4154, a copy of the order of approval,
with the acknowledgment of the officer receiving the filing endorsed thereon, shall
be promptly served upon the defendant in the same manner.

(d) Approval of Limited Attachment or Substituted Security.

(1) Attachment of Specific Property. In the order approving an
attachment, the court shall specify that the attachment is to issue solely against
particular property or credits upon a showing by the defendant (A) that the
property or credits specified are available for attachment and would, if sold to
satisfy any judgment obtained in the action, yield to the plaintiff an amount at least
equal to the amount for which attachment is approved in accordance with the
criteria of subdivision (¢), and (B) that the absence of such a limitation will result
in hardship to the defendant.
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(2) Alternative Security for a Single Defendant. At the hearing on a
motion for approval of an attachment against the property of a single defendant,
the defendant may tender cash or bond at least equal to the amount of any
attachment to be approved in accordance with the criteria of subdivision (c). If the
court finds that the defendant has tendered cash in sufficient amount, it shall order
that amount to be deposited with the court as provided in Rule 67 to be held as
security for any judgment that the plaintiff may recover. If the court finds that the
defendant has tendered a bond of sufficient amount and duration and with
sufficient sureties, the court shall order the bond to be filed with the court. A
surety upon a bond filed under this rule is subject to the terms and conditions of
Rule 65(c). Upon such deposit or filing, the court shall further order that any prior
attachment against the defendant to satisfy a judgment on the claim for which
security has been tendered shall be dissolved. Thereafter, no further attachment
shall issue against the defendant except on motion of the plaintiff and a showing
that the cash deposited or bond filed has become inadequate or unavailable to
satisfy the judgment.

(3) Single Security for Multiple Defendants. At the hearing for
approval of attachment against the property of two or more defendants alleged to
be jointly and severally liable to the plaintiff, one or more of the defendants may
tender cash or bond sufficient, in the aggregate, to satisfy the total amount the
plaintiff would be entitled to recover upon execution against all such defendants.
Upon the findings required by paragraph (2) of this subdivision for a single
defendant, the court may order the cash to be deposited or the bond filed with the
court on the same conditions and with the same effect provided in that paragraph.

(e) Attachment on Counterclaim, Cross-Claim or Third-Party Complaint.
An attachment may be made by a party bringing a counterclaim, a cross-claim, or a
third-party complaint in the same manner as upon an original claim.

(f) Subsequent or Additional Attachment. If no writ of attachment has
issued, or if the time period prescribed in subdivision (¢) of this rule for making
attachments has expired, the court on motion may issue an order of approval for
attachment of real estate, goods and chattels or other property. The provisions of
subdivisions (c), (d), and (g) of this rule apply to the motion and any attachment
ordered thereunder, except that notice if appropriate shall be served upon the
defendant in the manner provided in Rule 5.

(g) Ex Parte Hearings on Attachments. An order approving attachment of
property for a specific amount may be entered ex parte only in an action
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commenced by filing the complaint with the court together with a motion for
approval of the attachment as provided in subdivision (c) of this rule. The hearing
on the motion shall be held forthwith. Such order shall issue if the court finds that
it 1s more likely than not that the plaintiff will recover judgment in an amount
equal to or greater than the aggregate sum of the attachment and any insurance,
bond, or other security, and any property or credits attached by other writ of
attachment or by trustee process known or reasonably believed to be available to
satisfy the judgment, and that either (i) there is a clear danger that the defendant if
notified in advance of attachment of the property will remove it from the state or
will conceal it or will otherwise make it unavailable to satisfy a judgment, or (i1)
there i1s immediate danger that the defendant will damage or destroy the property to
be attached. The motion for such ex parte order shall be accompanied by a
certificate by the plaintiff’s attorney of the amount of any insurance, bond, or other
security, and any other attachment or trustee process which the attorney knows or
has reason to believe will be available to satisfy any judgment against the
defendant in the action. The motion, in the filing of which the plaintiff’s attorney
shall be subject to the obligations of Rule 11, shall be supported by affidavit or
affidavits meeting the requirements set forth in subdivision (1) of this rule.

(h) Dissolution or Modification of Attachments. On 2 days’ notice to the
plaintiff or on such shorter notice as the court may prescribe, any person having an
interest in property that has been attached pursuant to an ex parte order entered
under subdivision (g) of this rule may appear, without thereby submitting to the
personal jurisdiction of the court, and move the dissolution or modification of the
attachment, and in that event the court shall proceed to hear and determine such
motion as expeditiously as the ends of justice require. At such hearing the plaintiff
shall have the burden of justifying any finding in the ex parte order that the moving
party has challenged by affidavit.

Upon motion and notice and a showing by any defendant that specific
property or sufficient cash or bond is available to satisfy a judgment as provided in
subdivision (d) of this rule, the court may modify an order of attachment, whether
issued ex parte or after hearing, to limit the attachment to particular property or to
order cash or bond to be held by the court as security for the judgment, and to
dissolve the prior attachment as to all other property of the defendant. If a prior
attachment has been perfected as to property specified in the modified order, the
modified order shall relate back to the original attachment.

12



Nothing herein shall be construed to abolish or limit any means for obtaining
dissolution, modification or discharge of an attachment that is otherwise available
by law.

(1) Requirements for Affidavits. Affidavits required by this rule shall set
forth specific facts sufficient to warrant the required findings and shall be upon the
affiant’s own knowledge, information or belief; and, so far as upon information
and belief, shall state that the affiant believes this information to be true.

RULE 4B. TRUSTEE PROCESS

(a) Availability of Trustee Process. In any personal action under these rules
except actions only for specific recovery of goods and chattels, for malicious
prosecution, for slander by writing or speaking, or for assault and battery, trustee
process may be used, in the manner and to the extent provided by law, but subject
to the requirements of this rule, for the purpose of securing satisfaction of the
judgment for damages and costs which the plaintiff may recover, provided,
however, that no person shall be adjudged trustee for any amount due from that
person to the defendant for earnings. The term “earnings” means compensation
paid or payable for personal services, whether denominated as wages, salary,
commissions, bonuses or otherwise, and includes periodic payments pursuant to a
pension or retirement program. Trustee process under this rule shall not be
available before judgment in any action against a consumer for a debt arising from
a consumer credit transaction as defined by Maine Consumer Credit Code.

(b) Summons to Trustee: Form. The summons to a trustee shall bear the
signature or facsimile signature of the clerk, be under the seal of the court and
contain the name of the court and the names of the parties, be directed to the
trustee, state the name and address of the plaintiff’s attorney, a specified amount
for which the goods or credits of the defendant are attached on trustee process or
specific goods or credits designated by the court for attachment, and the time
within which these rule require the trustee to make disclosure, and shall notify the
trustee that in case of failure to do so the trustee will be defaulted and adjudged
trustee as alleged. The trustee summons shall also state the name of the justice or
judge who entered the order approving attachment on trustee process and the date
thereof.

(c) Same: Service. The trustee summons may be procured in blank from the

clerk and shall be filled out by the plaintiff’s attorney as provided in subdivision
(b) of this rule. The trustee summons shall be served by a sheriff or a deputy within
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the sheriff’s county. The plaintiff’s attorney shall deliver to the officer making
service the original trustee summons upon which to make return of service and a
copy thereof for service upon the trustee. The trustee summons shall be served in
like manner and with the same effect as other process.

No trustee summons may be served unless attachment on trustee process for
a specified amount has been approved by order of the court. Except as provided in
subdivision (1) of this rule, the order of approval may be entered only after notice
to the defendant and hearing and upon a finding by the court that it is more likely
than not that the plaintiff will recover judgment, including interest and costs, in an
aggregate sum equal to or greater than the amount of the trustee process and any
insurance, bond, or other security, and any property or credits attached by writ of
attachment or by other trustee process shown by the defendant to be available to
satisfy the judgment.

Trustee process shall be sought by filing with the complaint a motion for
approval of attachment on trustee process. The motion shall be supported by
affidavit or affidavits meeting the requirements set forth in Rule 4A(i). Except as
provided in subdivision (i) of this rule, the motion and affidavit or affidavits with
notice of hearing thereon shall be served upon the defendant in the manner
prescribed in Rule 4 at the same time the summons and complaint are served upon
the defendant.

A defendant opposing a motion for approval of attachment on trustee
process shall file material in opposition as required by Rule 7(c). If the defendant
is deemed to have waived all objection to the motion as provided in Rule 7(c) for
failure to file opposition material within the time therein provided or as extended,
the court shall, without hearing, upon a finding that the plaintiff is entitled to an
attachment under the terms of this subdivision (c), enter an order of approval of
attachment in an appropriate amount.

Any trustee process shall be served within 30 days after the date of the order
approving the attachment. Promptly after the service of the trustee summons upon
the trustee or trustees, a copy of the trustee summons with the officer’s
endorsement thereon of the date or dates of service shall be served upon the
defendant in the manner provided in either Rule 4 or Rule 5.

(d) Approval of Limited Attachment on Trustee Process or Substituted
Security.
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(1) Attachment of Specific Property. In the order approving an
attachment on trustee process, the court shall specify that the attachment is to issue
solely against particular goods or credits upon a showing by the defendant (A) that
the goods or credits specified are available for attachment on trustee process and
would, if applied to satisfy any judgment obtained in the action, yield to the
plaintiff an amount at least equal to the amount for which attachment on trustee
process is approved in accordance with the criteria of subdivision (c), and (B) that
the absence of such a limitation will result in hardship to the defendant.

(2) Alternative Security for a Single Defendant. At the hearing on a
motion for approval of an attachment on trustee process against the goods or
credits of a single defendant, the defendant may tender cash or bond at least equal
to the amount of any attachment to be approved in accordance with the criteria of
subdivision (c). If the court finds that the defendant has tendered cash in sufficient
amount, it shall order that amount to be deposited with the court as provided in
Rule 67 to be held as security for any judgment that the plaintiff may recover. If
the court finds that the defendant has tendered a bond of sufficient amount and
duration and with sufficient sureties, the court shall order the bond to be filed with
the court. A surety upon a bond filed under this rule is subject to the terms and
conditions of Rule 65(c). Upon such deposit or filing, the court shall further order
that any prior attachment on trustee process against the defendant to satisfy a
judgment on the claim for which security has been tendered shall be dissolved.
Thereafter, no further attachment on trustee process shall issue against the
defendant except on motion of the plaintiff and a showing that the cash deposited
or bond filed has become inadequate or unavailable to satisfy the judgment.

(3) Single Security for Multiple Defendants. At the hearing for
approval of attachment on trustee process against the goods or credits of two or
more defendants alleged to be jointly and severally liable to the plaintiff, one or
more of the defendants may tender cash or bond sufficient, in the aggregate, to
satisfy the total amount the plaintiff would be entitled to recover upon execution
against all such defendants. Upon the findings required by paragraph (2) of this
subdivision for a single defendant, the court may order the cash to be deposited or
the bond filed with the court on the same conditions and with the same effect
provided in that paragraph.

(e) Disclosure by Trustee; Subsequent Proceedings. A trustee shall serve
that trustee’s disclosure under oath within 20 days after the service of the trustee
summons upon that trustee, unless the court otherwise directs. The proceedings
after service of the trustee’s disclosure shall be as provided by law. When a trustee
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reports for examination, notice thereof shall be served upon the attorney for the
plaintiff, and upon motion the court shall fix a time for the disclosure to be made.
Before the disclosure is presented to the court for adjudication, there shall be
minuted upon the back thereof the name of the attorney for the plaintiff, the name
of the trustee with the date of the service of the summons upon that trustee, and the
docket number of the action.

(f) Adjudication and Judgment. The proceedings for adjudication on the
disclosure of the trustee and for the rendition and execution of judgment and the
imposition of costs shall be as provided by law.

(g) Trustee Process on Counterclaim, Cross-Claim or Third-Party
Complaint. Trustee process may be used by a party bringing a counterclaim, a
cross-claim, or a third-party complaint in the same manner as upon an original
claim, provided that the trustee resides or, if a corporation, maintains a usual place
of business, in the county where the action is pending. If the counterclaim is
compulsory under Rule 13(a), the party stating it may use trustee process, even
though the trustee does not reside or maintain a usual place of business in the
county where the action is pending.

(h) Subsequent or Additional Trustee Process. If no trustee process has
issued, or if the time period prescribed in subdivision (c) of this rule for serving
trustee process has expired, the court on motion may issue an order of approval for
an additional attachment on trustee process. The provisions of subdivisions (c),
(d), and (1) of this rule apply to the motion and any trustee process ordered
thereunder, except that notice if appropriate shall be served upon the defendant in
the manner provided in Rule 5.

(1) Ex Parte Hearings on Trustee Process. An order approving trustee
process for a specified amount may be entered ex parte only in an action
commenced by filing the complaint with the court together with a motion for
approval of attachment on trustee process as provided in subdivision (c) of this
rule. The hearing on the motion shall be held forthwith. Such order shall issue if
the court finds that it is more likely than not that the plaintiff will recover judgment
in an amount equal to or greater than the aggregate sum of the trustee process and
any insurance, bond or other security, or property or credits attached by writ of
attachment or by other trustee process known or reasonably believed to be
available to satisfy the judgment and that either (i) there is a clear danger that the
defendant if notified in advance of the attachment on trustee process will withdraw
the goods and credits from the hands and possession of the trustee and remove
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them from the state or conceal them, or otherwise make them unavailable to satisfy
a judgment, or (i1) there is immediate danger that the defendant will dissipate the
credits, or damage or destroy the goods, to be attached on trustee process. A
maximum of one hundred dollars of demand bank accounts of the defendant held
by any one trustee shall, however, be exempt from trustee process approved by an
ex parte order under this subdivision. The motion for an ex parte order under this
subdivision shall be accompanied by a certificate by the plaintiff’s attorney of the
amount of any insurance, bond, or other security, and any other attachment or
trustee process which the attorney knows or has reason to believe will be available
to satisfy any judgment against the defendant in the action. The motion, in the
filing of which the plaintiff’s attorney shall be subject to the obligations of Rule
11, shall be supported by affidavit or affidavits meeting the requirements set forth
in Rule 4A(1).

(j) Dissolution or Modification of Trustee Process. On 2 days’ notice to the
plaintiff or on such shorter notice as the court may prescribe, any person having an
interest in goods or credits that have been attached on trustee process pursuant to
an ex parte order under subdivision (h) of this rule may appear, without thereby
submitting to the personal jurisdiction of the court, and move the dissolution or
modification of the trustee process, and in that event the court shall proceed to hear
and determine such motion as expeditiously as the ends of justice require. At such
hearing the plaintiff shall have the burden of justifying any finding in the ex parte
order that the moving party has challenged by affidavit.

Upon motion and notice and a showing by any defendant that specific
property or sufficient cash or bond is available to satisfy a judgment as provided in
subdivision (d) of this rule, the court may modify an order of attachment on trustee
process, whether issued ex parte or after hearing, to limit the attachment to
particular goods or credits or to order cash or bond to be held by the court as
security for the judgment, and to dissolve the prior attachment as to all other goods
or credits of the defendant. If a prior attachment on trustee process has been
perfected as to goods or credits specified in the modified order, the modified order
shall relate back to the original attachment.

Nothing herein shall be construed to abolish or limit any means for obtaining
dissolution, modification or discharge of trustee process that is otherwise available

by law.

RULE 4C. ARREST [ABROGATED)]

17



RULE 5. SERVICE AND FILING OF PLEADINGS AND OTHER PAPERS

(a) Service: When Required. Except as otherwise provided in these rules,
every order required by its terms to be served, every pleading subsequent to the
original complaint unless the court otherwise orders because of numerous
defendants, every paper relating to discovery required to be served upon a party
unless the court otherwise orders, every written motion other than one which may
be heard ex parte, and every written notice, appearance, notice of change of
attorneys, pretrial memorandum, demand, offer of judgment, designation of record
and statement of points on appeal, and similar paper shall be served upon each of
the parties, but no service need be made on parties in default for failure to appear
except that pleadings asserting new or additional claims for relief against them
shall be served upon them in the manner provided for service of summons in Rule
4.

(b) Same: How Made. Whenever under these rules service is required or
permitted to be made upon a party represented by an attorney, the service shall be
made upon the attorney unless service upon the party personally is ordered by the
court. When an attorney has filed a limited appearance under Rule 11(b), service
upon the attorney is not required. Service upon an attorney who has ceased to
represent a party is a sufficient compliance with this subdivision until written
notice of change of attorneys has been served upon the other parties. Service upon
an attorney or upon a party shall be made by delivering a copy to the attorney or to
the party or by mailing it to the last known address or, if no address is known, by
leaving it with the clerk of the court. Delivery of a copy within this rule means:
handing it to the attorney or to the party; or leaving it at the office of the attorney
or of the party with the person in charge thereof; or, if there is no one in charge,
leaving it in a conspicuous place therein, or, if the office is closed or the person to
be served has no office, leaving it at the person’s dwelling house or usual place of
abode with some person of suitable age and discretion then residing therein.
Service by mail is complete upon mailing.

(c) Same: Numerous Defendants. In any action in which there are
unusually large numbers of defendants, the court, upon motion or of its own
initiative, may order that service of the pleadings of the defendant and replies
thereto need not be made as between the defendants and that any cross-claim,
counterclaim, or matter constituting an avoidance or affirmative defense contained
therein shall be deemed to be denied or avoided by all other parties and that the
filing of any such pleading and service thereof upon the plaintiff constitutes due
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notice of it to the parties. A copy of every such order shall be served upon the
parties in such manner and form as the court directs.

(d) Filing: No Proof of Service Required. Subject to the provisions of Rule
26(f), all papers after the complaint required to be served upon a party shall be
filed with the court either before service or within a reasonable time thereafter.
Such filing by a party shall constitute a representation by the party, subject to the
obligations of Rule 11, that a copy of the paper has been or will be served upon
each of the other parties as required by subdivision (a) of this rule. No further
proof of service is required unless an adverse party raises a question of notice.

(e) Filing With the Court Defined. The filing of pleadings and other papers
with the court as required by these rules shall be made by filing them with the clerk
of the court except that a justice or judge may permit the papers to be filed with
that justice or judge, in which event the justice or judge shall note thereon the
filing date and forthwith transmit them to the office of the clerk. After hours or
other office filings are subject to Rule 5(g).

(f) Filing of Papers Not in Compliance with Rules, Orders or Statute.
Filings that are received but which are not signed, or are not accompanied at the
time of filing by a legally required element, including but not limited to, a filing
fee, appeal fee, registry recording fee and envelope or summary sheet, or, if filed
by an attorney, do not have the attorney’s Maine Bar Registration Number, shall be
returned by the clerk as incomplete. The clerk will not docket the attempted filing
but will retain a copy of the attempted filing and the notice of return for six
months. The offeror may refile the documents when all elements are complete.
The filing will be docketed when the complete filing is received.

(g)  After Hours and Other Office Filings.

(1) Clerks of courts may not, unless authorized by a judge or
justice, accept filings for other courts, or accept pleadings or other documents filed
with or left for the clerk after normal business hours. Unless the party or counsel
has filed the pleading or document directly with a judge or justice, or the clerk has
received explicit instructions from a judge or justice to accept an after-hours filing
as filed on the date it is made, the clerk shall date stamp the filing, and docket it as
filed, on the next regular business day.

(2)  Judges or justices may, for good cause shown, accept filings
made after regular business hours, accept filings for other courts, or may make
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arrangements with a clerk for the clerk to accept a filing after regular business
hours. In such a matter, the judge, justice or clerk shall note the judge’s
authorization on the pleading or document, along with the date and time of actual
receipt. The receiving official shall promptly transmit the filing to the proper
court, where the filing shall be docketed as filed on the date originally received by
the judge, justice, or clerk. Judges or justices may discuss the need for such filings
with the offering party or counsel, and such discussions are deemed not to be ex
parte communications, or to require notice to opposing parties or counsel.

(h) Pleading Summary Sheets.

(1) Any pleading which sets forth a claim for relief, except those
specified in subdivision (3) below, shall be accompanied by a properly completed
and executed Summary Sheet which is available in blank form at the clerk’s office.
Docket numbers of original Disclosure proceedings must be indicated on Summary
Sheets initiating a second or subsequent request for disclosure.

(2) Summary Sheets are required to be filed with Post-Judgment
Motions in proceedings under Rule 120.

(3) Summary Sheets are not required in Small Claims, UIFSA,
Mental Health Actions or DHS Protective Custody or Administrative Paternity
Proceedings and are not required in Special Actions (SA) other than Money
Judgment requests for disclosure.

(1)  Form of Papers.

(1) Size. All original papers, except transcripts, shall be typed
double-spaced or printed on 8 1/2 x 11-inch paper with text on only one side of
each page.

(2) Condensed Transcripts. Unless otherwise ordered by the court,
a party serving or filing a transcript of a deposition or other proceeding shall serve
or file a copy of the transcript with four 8 1/2 x 11-inch pages of normal type size
reduced so that such pages may be reproduced on a single 8 1/2 x 11-inch sheet,
with text on both sides of the sheet.

(3) Endorsement for Costs. In any case where an endorsement for
costs is required, the name of an attorney of this State appearing on the complaint

20



filed with the court, shall constitute such an endorsement in absence of any words
used in connection therewith showing a different purpose.

()  Fax Filings.

(1) Fax Filings. Facsimile documents are not acceptable substitutes
for signed original documents required by M.R. Civ. P. 11 and will not be accepted
as filings. Except as otherwise provided in this Rule, documents transmitted by
facsimile may not be retained in a case file or docketed by a clerk. If an attempt is
made to file pleadings or other documents by facsimile, the clerk shall dispose of
the documents, and shall attempt to transmit a form notice of disposal back to the
sender.

(2) In a proceeding under the Uniform Interstate Family Support
Act, documentary evidence or orders from another court or tribunal may be
received from another state by facsimile, and may be filed and docketed by a clerk.

(3) Judges may accept correspondence or other communications
which are transmitted by fax for informational purposes but any such documents
accepted by a judge under this subdivision will not ordinarily be retained in any
case file.

(k) Electronic Filing. Filings by electronic transmission of data or by means
of a compact disk (CD) or floppy disk or any other method for electronic or
internet filing in place of the filing of paper documents required by these rules, is
not permitted.

RULE 6. TIME

(a) Computation. In computing any period of time prescribed or allowed by
these rules, by order of court, or by any applicable statute, the day of the act, event,
or default after which the designated period of time begins to run is not to be
included. The last day of the period so computed is to be included, unless it is a
Saturday, a Sunday, or a legal holiday, in which event the period runs until the end
of the next day which is not a Saturday, a Sunday, or a holiday. When the period
of time prescribed or allowed is less than 7 days, intermediate Saturdays, Sundays
and legal holidays shall be excluded in the computation.

21



For the purpose of this subdivision legal holidays shall include days on
which the Chief Justice of the Superior Court or Chief Judge of the District Court
pursuant to Rule 77(c) specifically orders the clerk’s office closed.

(b) Enlargement. When by these rules or by a notice given thereunder or by
order of court an act is required or allowed to be done at or within a specified time,
the court for cause shown may at any time in its discretion (1) with or without
motion or notice order the period enlarged if request therefor is made before the
expiration of the period originally prescribed or as extended by a previous order or
(2) upon motion made after the expiration of the specified period permit the act to
be done where the failure to act was the result of excusable neglect, but it may not
extend the time for taking any action under Rules 50(b), 52(b), 59(b), (d), and (e),
and 60(b), except to the extent and under the conditions stated in those rules.

(c) Additional Time After Service by Mail. Whenever a party has the right
or is required to do some act or take some proceedings within a prescribed period
after the service of a notice or other paper upon the party and the notice or paper is
served upon the party by mail, 3 days shall be added to the prescribed period.

III. PLEADINGS AND MOTIONS
RULE 7. PLEADINGS ALLOWED: FORM OF MOTIONS

(a) Pleadings. There shall be a complaint and an answer, and a disclosure
under oath, if trustee process is used; and there shall be a reply to a counterclaim
denominated as such; an answer to a cross-claim, if the answer contains a cross-
claim denominated as such; a third-party complaint, if a person who was not an
original party is summoned under Rule 14; and there shall be a third-party answer,
if a third-party complaint is served. No other pleading shall be allowed, except
that the court may order a reply to an answer or a third-party answer.

(b) Motions and Other Papers.

(1) An application to the court for an order shall be by motion which,
unless made during a hearing or trial or under Rule 26(g), shall be made in writing,
shall state with particularity the grounds therefor and the rule or statute invoked if
the motion is brought pursuant to a rule or statute, and shall set forth the relief or
order sought.
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(A) Any motion except a motion that may be heard ex parte
shall include a notice that matter in opposition to the motion pursuant
to subdivision (c) of this rule must be filed not later than 21 days after
the filing of the motion unless another time is provided by these Rules
or set by the court. The notice shall also state that failure to file
timely opposition will be deemed a waiver of all objections to the
motion, which may be granted without further notice or hearing. If
the notice is not included in the motion, the opposing party may be
heard even though matter in opposition has not been timely filed.

(B) In addition to the notice required to be filed by
subparagraph (1)(A) of this subdivision, a motion for summary
judgment served on a party shall include a notice (1) that opposition to
the motion must comply with the requirements of Rule 56(h)
including specific responses to each numbered statement in the
moving party’s statement of material facts, with citations to points in
the record or in affidavits filed to support the opposition; and (i1) that
not complying with Rule 56(h) in opposing the motion may result in
entry of judgment without hearing.

(C) A pre-judgment motion to decide a case on the merits,
pursuant to Rule 12(b)(6), 12(c), or Rule 56, and a post-judgment
motion for relief, to modify, to reconsider, to enforce by contempt, for
a new trial, or for a stay, pursuant to Rules 59, 60(b), 62, 66, or 80(k)
shall be accompanied by a fee set in the Court Fees Schedule which
shall be paid when the motion is filed. A pre-judgment motion to
decide a case based on res judicata or any defense that is addressed in
Rule 12 (b) (1), (2), (3), (4), or (5), is not subject to payment of a fee.

(2) The rules applicable to captions, signing, and other matters of

form of pleadings apply to all motions and other papers provided for by these rules.

(3) Any party filing a motion, except motions for enlargement of time

to act under these rules, for continuance of trial or hearing, or any motion agreed to
in writing by all counsel, shall file with the motion or incorporate within said
motion (1) a memorandum of law which shall include citations of supporting
authorities, (2) a draft order which grants the motion and specifically states the
relief to be granted by the motion, and (3) unless the motion may be heard ex parte,
a notice of hearing if a hearing date is available. When a motion is supported by

affidavit, the affidavit shall be served with the motion.
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(4) Any party filing a motion for enlargement of time to act under
these rules or for continuance of trial or hearing, shall include in the motion a
statement that (1) the motion is opposed; or (2) the motion can be presented
without objection; or (3) after reasonable efforts, which shall be indicated, the
position of an opposing party regarding the motion cannot be determined.

(5) Motions for reconsideration of an order shall not be filed unless
required to bring to the court’s attention an error, omission or new material that
could not previously have been presented. The court may in its discretion deny a
motion for reconsideration without hearing and before opposition is filed.

(6) If a motion is pursued or opposed in circumstances where the
moving or opposing party does not have a reasonable basis for that party’s
position, the court, upon motion or its own initiative, may impose the sanctions
provided by Rule 11 upon the party, the party’s attorney, or both.

(7) Except as otherwise provided by law or these rules, after the
opposition is filed the court may in its discretion rule on the motion without
hearing. The fact that a motion is not opposed does not assure that the requested
relief will be granted.

(c) Opposition to Motions.

(1) Any party opposing a motion that was filed prior to or
simultaneously with the filing of the complaint shall file a memorandum and any
supporting affidavits or other documents in opposition to the motion not later than
the time for answer to the complaint, unless another time is set by the court.

(2) Any party opposing any other motion shall file a memorandum
and any supporting affidavits or other documents in opposition to the motion not
later than 21 days after the filing of the motion, unless another time is set by the
court.

(3) A party failing to file a timely memorandum in opposition to a
motion shall be deemed to have waived all objections to the motion.

(d) In addition to the requirements of this rule, motions for summary
judgment are subject to the requirements of Rule 56.
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(e) Reply Memorandum. Within 7 days of filing of any memorandum in
opposition to a motion, or, if a hearing has been scheduled, not less than 2 days
prior to the hearing, the moving party may file a reply memorandum, which shall
be strictly confined to replying to new matter raised in the opposing memorandum.

(f) Form and Length of Memoranda of Law. All memoranda shall be typed
or otherwise printed on one side of the page of 8 1/2 x 11 inch paper. The typed
matter must be double spaced in at least 12 point type, except that footnotes and
quotations may appear in 11 point type. All pages shall be numbered. Except by
prior leave of court, no memorandum of law in support of or in opposition to a
nondispositive motion shall exceed 10 pages. Except by prior leave of court, no
memorandum of law in support of or in opposition to a motion to dismiss, a motion
for judgment on the pleadings, a motion for summary judgment, or a motion for
injunctive relief shall exceed 20 pages. No reply memorandum shall exceed 7

pages.

(g) The use of telephone or video conference calls for conferences and non-
testimonial hearings is encouraged. The court on its own motion, or upon request
of a party, may order conferences or non-testimonial hearings to be conducted by
telephone conference calls or with the use of video conference equipment. The
court shall determine the party or parties responsible for the initiation and expenses
of a telephone or video conference or non-testimonial hearing.

RULE 8. GENERAL RULES OF PLEADING

(a) Claims for Relief. A pleading which sets forth a claim for relief, whether
an original claim, counterclaim, cross-claim, or third-party claim, shall contain (1)
a short and plain statement of the claim showing that the pleader is entitled to
relief, and (2) a demand for judgment for the relief which the pleader seeks. Relief
in the alternative or of several different types may be demanded.

(b) Defenses; Form of Denials. A party shall state in short and plain terms
the party’s defenses to each claim asserted and shall admit or deny the averments
upon which the adverse party relies. If the party is without knowledge or
information sufficient to form a belief as to the truth of an averment, the party shall
so state and this has the effect of a denial. Denials shall fairly meet the substance of
the averments denied. When a pleader intends in good faith to deny only a part or
a qualification of an averment, the pleader shall specify so much of it as is true and
material and shall deny only the remainder. Unless the pleader intends in good
faith to controvert all the averments of the preceding pleading, the pleader may
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make denials as specific denials of designated averments or paragraphs, or the
pleader may generally deny all the averments except such designated averments or
paragraphs as the pleader expressly admits; but, when the pleader does so intend to
controvert all its averments, the pleader may do so by general denial subject to the
obligations set forth in Rule 11.

(c) Affirmative Defenses. In pleading to a preceding pleading, a party shall
set forth affirmatively accord and satisfaction, arbitration and award, assumption of
risk, comparative fault, discharge in bankruptcy, duress, estoppel, failure of
consideration, fraud, illegality, immunity, injury by co-employee, laches, license,
payment, release, res judicata, statute of frauds, statute of limitations, waiver, and
any other matter constituting an avoidance or affirmative defense. When a party
has mistakenly designated a defense as a counterclaim or a counterclaim as a
defense, the court, if justice so requires, shall treat the pleading as if there had been
a proper designation.

(d) Effect of Failure to Deny. Averments in a pleading to which a
responsive pleading is required, other than those as to the amount of damage, are
admitted when not denied in the responsive pleading. Averments in a pleading to
which no responsive pleading is required or permitted shall be taken as denied or
avoided.

(e) Pleading to Be Concise and Direct; Consistency.

(1) Each averment of a pleading shall be simple, concise, and direct.
No technical forms of pleading or motions are required.

(2) A party may set forth two or more statements of a claim or defense
alternatively or hypothetically, either in one count or defense or in separate counts
or defenses. When two or more statements are made in the alternative and one of
them if made independently would be sufficient, the pleading is not made
insufficient by the insufficiency of one or more of the alternative statements. A
party may also state as many separate claims or defenses as the party has
regardless of consistency and whether based on legal or on equitable grounds or on
both. All statements shall be made subject to the obligations set forth in Rule 11.

(f) Construction of Pleadings. All pleadings shall be so construed as to do
substantial justice.
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(g) Pleadings by Agreement. An action may be commenced and issue joined
therein, without the filing or service of a complaint and answer, by the filing of a
statement, signed and acknowledged by all the parties or signed by their attorneys,
specifying plainly and concisely the claims and defenses between the parties and
the relief requested. Signing constitutes a certificate that the issues are genuine.

RULE 9. PLEADING SPECIAL MATTERS

(a) Capacity. It is not necessary to aver the capacity of a party to sue or be
sued or the authority of a party to sue or be sued in a representative capacity or the
legal existence of an organized association of persons that is made a party. When a
party desires to raise an issue as to the legal existence of any party or the capacity
of any party to sue or be sued or the authority of a party to sue or be sued in a
representative capacity, the party desiring to raise the issue shall do so by specific
negative averment, which shall include such supporting particulars as are
peculiarly within the pleader’s knowledge.

(b) Fraud, Mistake, Condition of the Mind. In all averments of fraud or
mistake, the circumstances constituting fraud or mistake shall be stated with
particularity. Malice, intent, knowledge, and other condition of mind of a person
may be averred generally.

(c) Conditions Precedent. In pleading the performance or occurrence of
conditions precedent, it is sufficient to aver generally that all conditions precedent
have been performed or have occurred. A denial of performance or occurrence
shall be made specifically and with particularity, but when so made the party
pleading the performance or occurrence has the burden of establishing it.

(d) Official Document or Act. In pleading an official document or official
act it is sufficient to aver that the document was issued or the act done in
compliance with law.

(e) Judgment. In pleading a judgment or decision of a domestic or foreign
court, judicial or quasi-judicial tribunal, or of a board or officer, it is sufficient to
aver the judgment or decision without setting forth matter showing jurisdiction to
render it.

(f) Time and Place. For the purpose of testing the sufficiency of a pleading,

averments of time and place are material and shall be considered like all other
averments of material matter.
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(g) Special Damage. When items of special damage are claimed they shall
be specifically stated.

RULE 10. FORM OF PLEADINGS

(a)  Caption; Names of Parties. Every pleading shall contain a caption
setting forth the name of the court, the county in the Superior Court, the location of
the District Court, the title of the action, the docket number, and a designation as in
Rule 7(a). In the complaint the title of the action shall include the names of all the
parties, but in other pleadings it is sufficient to state the name of the first party on
each side with an appropriate indication of other parties. Each pleading shall be
dated. If a pleading contains a claim or defense involving title to real estate, the
words “TITLE TO REAL ESTATE IS INVOLVED” shall be included directly
beneath the designation of the pleading.

(b) Paragraphs; Separate Statements. All averments of claim or defense
shall be made in numbered paragraphs, the contents of each of which shall be
limited as far as practicable to a statement of a single set of circumstances; and a
paragraph may be referred to by number in all succeeding pleadings. Each claim
founded upon a separate transaction or occurrence and each defense other than
denials shall be stated in a separate count or defense whenever a separation
facilitates the clear presentation of the matters set forth.

(c) Adoption by Reference; Exhibits. Statements in a pleading may be
adopted by reference in a different part of the same pleading or in another pleading
or in any motion. A copy of any written instrument which is an exhibit to a
pleading is a part thereof for all purposes.

RULE 11. SIGNING OF PLEADINGS AND MOTIONS; SANCTIONS

(a) Attorney Signature Required; Sanctions. Subject to subdivision (b),
every pleading and motion of a party represented by an attorney shall be signed by
at least one attorney of record in the attorney’s individual name, whose address
shall be stated. A party who is not represented by an attorney shall sign the party’s
pleading or motion and state the party’s address. Except when otherwise
specifically provided by rule or statute, pleadings need not be verified or
accompanied by affidavit. The signature of an attorney or party constitutes a
representation by the signer that the signer has read the pleading or motion; that to
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the best of the signer’s knowledge, information, and belief there is good ground to
support it; and that it is not interposed for delay. If a pleading or motion is not
signed, it shall not be accepted for filing. If a pleading or motion is signed with
intent to defeat the purpose of this rule, the court, upon motion or upon its own
initiative, may impose upon the person who signed it, upon a represented party, or
upon both, an appropriate sanction, which may include an order to pay to the other
party or parties the amount of the reasonable expenses incurred because of the
filing of the pleading or motion, including a reasonable attorney’s fee.

(b) Limited Appearance of Attorneys. To the extent permitted by the Maine
Bar Rules, an attorney may file a limited appearance on behalf of an otherwise
unrepresented litigant. The appearance shall state precisely the scope of the limited
representation. The requirements of subdivision (a) shall apply to every pleading
and motion signed by the attorney. An attorney filing a pleading or motion outside
the scope of the limited representation shall be deemed to have entered an
appearance for the purposes of the filing.

(c) Documents Filed in Federal Court. Any document originally filed in the
United States District Court for the District of Maine or any other federal court,
and transferred to a court subject to these rules, shall be deemed to be signed if the
document is signed or signing of the document is indicated in a manner that is
acceptable for filing in the court from which the document is transferred.

RULE 12. DEFENSES AND OBJECTIONS--WHEN AND HOW
PRESENTED BY PLEADING OR MOTION---MOTION FOR JUDGMENT
ON PLEADINGS

(a) When Presented. A defendant shall serve that defendant’s answer within
20 days after the service of the summons and complaint upon that defendant,
unless the court directs otherwise when service of process is made pursuant to an
order of court under Rule 4(d) or 4(g), and provided that a defendant served
pursuant to Rule 4(e), 4(f), or 4(j) outside the Continental United States or Canada
may serve the answer at any time within 50 days after such service. A party who is
served with a pleading stating a cross-claim against that party shall serve an answer
thereto within 20 days after the service upon that party. The plaintiff shall serve a
reply to a counterclaim in the answer within 20 days after service of the answer or,
if a reply 1s ordered by the court, within 20 days after service of the order, unless
the order otherwise directs. The service of a motion permitted under this rule alters
these periods of time as follows, unless a different time is fixed by order of the
court: (1) if the court denies the motion or postpones its disposition until the trial
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on the merits, the responsive pleading shall be served within 10 days after notice of
the court’s action; (2) if the court grants a motion for a more definite statement the
responsive pleading shall be served within 10 days after the service of the more
definite statement.

(b) How Presented. Every defense, in law or fact, to a claim for relief in any
pleading, whether a claim, counterclaim, cross-claim, or third-party claim, shall be
asserted in the responsive pleading thereto if one is required, except that the
following defenses may at the option of the pleader be made by motion: (1) lack
of jurisdiction over the subject matter; (2) lack of jurisdiction over the person; (3)
improper venue; (4) insufficiency of process; (5) insufficiency of service of
process; (6) failure to state a claim upon which relief can be granted; and (7)
failure to join a party under Rule 19. A motion making any of these defenses shall
be made before pleading if a further pleading is permitted. No defense or objection
is waived by being joined with one or more other defenses or objections in a
responsive pleading or motion. If a pleading sets forth a claim for relief to which
the adverse party is not required to serve a responsive pleading, the adverse party
may assert at the trial any defense in law or fact to that claim for relief. If, on a
motion asserting the defense numbered (6) to dismiss for failure of the pleading to
state a claim upon which relief can be granted, matters outside the pleading are
presented to and not excluded by the court, the motion shall be treated as one for
summary judgment and disposed of as provided in Rule 56, and all parties shall be
given reasonable opportunity to present all material made pertinent to such a
motion by Rule 56.

(c) Motion for Judgment on the Pleadings. After the pleadings are closed
but within such time as not to delay the trial, any party may move for judgment on
the pleadings. If, on a motion for judgment on the pleadings, matters outside the
pleadings are presented to and not excluded by the court, the motion shall be
treated as one for summary judgment and disposed of as provided in Rule 56, and
all parties shall be given reasonable opportunity to present all material made
pertinent to such a motion by Rule 56.

(d) Preliminary Hearings. The defenses specifically enumerated (1)-(7) in
subdivision (b) of this rule, whether made in a pleading or by motion, and the
motion for judgment in subdivision (c¢) of this rule shall be heard and determined
before trial on application of any party, unless the court orders that the hearing and
determination thereof be deferred until the trial.
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(e) Motion for More Definite Statement. If a pleading to which a responsive
pleading is permitted is so vague or ambiguous that a party cannot reasonably be
required to frame a responsive pleading, the party may move for a more definite
statement before filing a responsive pleading. The motion shall point out the
defects complained of and the details desired. If the motion is granted and the order
of the court is not obeyed within 10 days after notice of the order or within such
other time as the court may fix, the court may strike the pleading to which the
motion was directed or make such order as it deems just.

(f) Motion to Strike. Upon motion made by a party before responding to a
pleading or, if no responsive pleading is permitted by these rules, upon motion
made by a party within 20 days after the service of the pleading upon the party or
upon the court’s own initiative at any time, the court may order stricken from any
pleading any insufficient defense or any redundant, immaterial, impertinent, or
scandalous matter.

(g) Consolidation of Defenses in Motion. A party who makes a motion
under this rule may join with it any other motions herein provided for and then
available to the party. If a party makes a motion under this rule but omits
therefrom any defense or objection then available to the party which this rule
permits to be raised by motion, the party shall not thereafter make a motion based
on the defense or objection so omitted, except a motion as provided in subdivision
(h)(2) hereof on any of the grounds there stated.

(h) Waiver or Preservation of Certain Defenses.

(1) A defense of lack of jurisdiction over the person, improper venue,
insufficiency of process, or insufficiency of service of process is waived (A) if
omitted from a motion in the circumstances described in subdivision (g), or (B) if it
is neither made by motion under this rule nor included in a responsive pleading or
an amendment thereof permitted by Rule 15(a) to be made as a matter of course.

(2) A defense of failure to state a claim upon which relief can be
granted, a defense of failure to join a party indispensable under Rule 19, and an
objection of failure to state a legal defense to a claim may be made in any pleading
permitted or ordered under Rule 7(a), or by a motion for judgment on the
pleadings, or at the trial on the merits.

(3) Whenever it appears by suggestion of the parties or otherwise that
the court lacks jurisdiction of the subject matter, the court shall dismiss the action.
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RULE 13. COUNTERCLAIM AND CROSS-CLAIM
(a) Compulsory Counterclaims.

(1) Pleadings. Unless otherwise specifically provided by statute or
unless the relief demanded in the opposing party’s claim is for damage arising out
of the ownership, maintenance or control of a motor vehicle by the pleader, a
pleading shall state as a counterclaim any claim which at the time of serving the
pleading the pleader has against any opposing party, if it arises out of the
transaction or occurrence that is the subject matter of the opposing party’s claim,
and does not require for its adjudication the presence of third parties of whom the
court cannot acquire jurisdiction. But the pleader need not state the claim if (A) at
the time the action was commenced the claim was the subject of another pending
action, or (B) the opposing party brought suit upon the claim by attachment or
other process by which the court did not acquire jurisdiction to render a personal
judgment on that claim, and the pleader is not stating any counterclaim under this
Rule 13.

(2) Removal of Claims Not Within the Subject-Matter Jurisdiction of the
District Court. 1f a compulsory counterclaim filed in the District Court is not
within the subject-matter jurisdiction of that court, the pleader shall simultaneously
file and serve notice of removal and pay the required removal fee under Rule 54A,
and the action shall be removed to the Superior Court as provided in that rule.

(b) Permissive Counterclaims. A pleading may state as a counterclaim any
claim against an opposing party that is within the subject-matter jurisdiction of the
court.

(c) Counterclaim Exceeding Opposing Claim. A counterclaim may or may
not diminish or defeat the recovery sought by the opposing party. It may claim
relief exceeding in amount or different in kind from that sought in the pleading of
the opposing party.

(d) Counterclaim Against the State. These rules shall not be construed to
enlarge beyond the limits now fixed by law the right to assert counterclaims or to

claim credits against the State of Maine or an officer or agency thereof.

(e) Counterclaim Maturing or Acquired After Pleading. A claim which
either matured or was acquired by the pleader after serving a pleading may, with
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the permission of the court, be presented as a counterclaim by supplemental
pleading.

(f) Omitted Counterclaim. When a pleader fails to set up a counterclaim
through oversight, inadvertence, or excusable neglect, or when justice requires, the
pleader may by leave of court set up the counterclaim by amendment.

(g) Cross-Claim Against Co-party. A pleading may state as a cross-claim
any claim by one party against a co-party that is within the subject-matter
jurisdiction of the court and arises out of the transaction or occurrence that is the
subject matter either of the original action or of a counterclaim therein or relating
to any property that is the subject matter of the original action. Such cross-claim
may include a claim that the party against whom it is asserted is or may be liable to
the cross-claimant for all or part of a claim asserted in the action against the cross-
claimant.

(h) Joinder of Additional Parties. Persons other than those made parties to
the original action may be made parties to a counterclaim or cross-claim in
accordance with the provisions of Rules 19 and 20.

(1) Separate Trials; Separate Judgment. If the court orders separate trials as
provided in Rule 42(b), judgment on a counterclaim or cross-claim may be
rendered in accordance with the terms of Rule 54(b) even if the claims of the
opposing party have been dismissed or otherwise disposed of.

RULE 14. THIRD-PARTY PRACTICE

(a) When Defendant May Bring in Third Party. At any time after
commencement of the action a defendant as a third-party plaintiff may cause to be
served a summons and complaint upon a person not a party to the action who is or
may be liable to such third-party plaintiff for all or part of the plaintiff’s claim
against the third-party plaintiff. The person so served, hereinafter called the third-
party defendant, shall make any defenses to the third-party plaintiff’s claim as
provided in Rule 12 and any counterclaims against the third-party plaintiff and
cross-claims against other third-party defendants as provided in Rule 13. The
third-party defendant may assert against the plaintiff any defenses which the third-
party plaintiff has to the plaintiff’s claim. The third-party defendant may also assert
any claim within the subject-matter jurisdiction of the court against the plaintiff
arising out of the transaction or occurrence that is the subject matter of the
plaintiff’s claim against the third-party plaintiff. The plaintiff may assert any claim
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within the subject-matter jurisdiction of the court against the third-party defendant
arising out of the transaction or occurrence that is the subject matter of the
plaintiff’s claim against the third-party plaintiff, and the plaintiff’s failure to do so
shall have the effect of the failure to state a claim in a pleading under Rule 13(a).
The third-party defendant thereupon shall assert any defenses as provided in Rule
12 and any counterclaims and cross-claims as provided in Rule 13 and in the
District Court may remove the action to the Superior Court as provided in Rule
76C. Any party may move for severance, separate trial, or dismissal of the third-
party claim; the court may direct a final judgment upon either the original claim or
the third-party claim above in accordance with the provisions of Rule 54(b). A
third-party defendant may proceed under this rule against any person not a party to
the action who is or may be liable to the third-party defendant for all or part of the
claim made in the action against the third-party defendant.

(b) When Plaintiff May Bring in Third Party. When a counterclaim is
asserted against a plaintiff, the plaintiff may cause a third party to be brought in
under circumstances which under this rule would entitle a defendant to do so.

(c) Orders for Protection of Parties and Prevention of Delay. The court may
make such orders as will prevent a party from being embarrassed or put to undue
expense, or will prevent delay of the trial or other proceedings, by the assertion of
a third-party claim, and may dismiss the third-party claim, order separate trials, or
make other orders to prevent delay or prejudice. Unless otherwise specified in the
order, a dismissal under this rule is without prejudice.

RULE 15. AMENDED AND SUPPLEMENTAL PLEADINGS

(a) Amendments. A party may amend the party’s pleading once as a matter
of course at any time before a responsive pleading is served or, if the pleading is
one to which no responsive pleading is permitted and the action has not been
placed upon the trial calendar, the party may so amend it at any time within 20
days after it is served. Otherwise a party may amend the party’s pleading only by
leave of court or by written consent of the adverse party; and leave shall be freely
given when justice so requires. A party shall plead in response to an amended
pleading within the time remaining for response to the original pleading or within
10 days after service of the amended pleading, whichever period may be the
longer, unless the court otherwise orders.

(b) Amendments to Conform to the Evidence. When issues not raised by the
pleadings are tried by express or implied consent of the parties, they shall be
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treated in all respects as if they had been raised in the pleadings. Such amendment
of the pleadings as may be necessary to cause them to conform to the evidence and
to raise these issues may be made upon motion of any party at any time, even after
judgment; but failure so to amend does not affect the result of the trial of these
issues. If evidence is objected to at the trial on the ground that it is not within the
issues made by the pleadings, the court may allow the pleadings to be amended and
shall do so freely when the presentation of the merits of the action will be
subserved thereby and the objecting party fails to satisfy the court that the
admission of such evidence would prejudice the party in maintaining an action or
defense upon the merits. The court may grant a continuance to enable the
objecting party to meet such evidence.

(c) Relation Back of Amendments. An amendment of a pleading relates
back to the date of the original pleading when

(1) relation back is permitted by the law that provides the statute of
limitations applicable to the action, or

(2) the claim or defense asserted in the amended pleading arose out of
the conduct, transaction, or occurrence set forth or attempted to be set forth in the
original pleading, or

(3) the amendment changes the party or the naming of the party
against whom a claim is asserted if the condition of paragraph (2) of this
subdivision is satisfied and, within the period provided by Rule 3 for service of the
summons and complaint, the party to be brought in by amendment (A) has
received such notice of the institution of the action that the party will not be
prejudiced in maintaining a defense on the merits, and (B) knew or should have
known that, but for a mistake concerning the identity of the proper party, the action
would have been brought against the party.

(d) Supplemental Pleadings. Upon motion of a party the court may, upon
reasonable notice and upon such terms as are just, permit the party to serve a
supplemental pleading setting forth transactions or occurrences or events which
have happened since the date of the pleading sought to be supplemented.
Permission may be granted even though the original pleading is defective in its
statement of a claim for relief or defense. If the court deems it advisable that the
adverse party plead to the supplemental pleading, it shall so order, specifying the
time therefor.
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RULE 16. PRETRIAL PROCEDURE IN THE SUPERIOR COURT
(a) Case Management.

(1) Standard Scheduling Order. Unless otherwise ordered by the court, after
the filing of the answer in any civil action in the Superior Court other than
proceedings pursuant to Rule 80, 80B or 80C, the court shall enter a standard
scheduling order setting deadlines for a conference of counsel concerning
discovery, the joinder of additional parties, the exchange of expert witness
designations and reports, the scheduling and completion of an alternative dispute
resolution conference when required by Rule 16B, the completion of discovery, the
filing of motions, and the placement of the action on the trial list. The standard
scheduling order shall not be modified except in accordance with Rule 16(a)(2) or
on motion for good cause shown. The joinder of additional parties after the
standard scheduling order has issued shall not require a modification of the
scheduling order except on motion for good cause shown.

(2) Modified Scheduling Order. On motion by a party filed within 30 days
of the entry of the standard scheduling order, or at any time on the court’s own
initiative, the standard scheduling order may be modified or supplemented to
address the requirements of a case not addressed by the standard scheduling order.
The court, after conferring with the parties and considering the nature of the case,
may in the modified or specialized scheduling order establish deadlines, schedules,
and other orders for the efficient preparation of the case for trial. Once entered, the
modified scheduling order shall not be further modified except for good cause
shown.

(b) Pretrial Order and Trial Management Conference. Unless the court has
ordered otherwise when the action is placed on the trial list, the court shall enter a
pretrial order setting deadlines for final pretrial filings and settlement discussions.
The pretrial order shall be issued not later than 30 days prior to the commencement
of the trial session and shall not be modified except on motion for good cause
shown. On motion of a party or on its own motion, the court may defer the pretrial
order and order the parties to file pretrial memoranda, briefs or such other filings as
the court may direct. The court may conduct a trial management conference.
Unless excused for good cause, each party shall be represented at the trial
management conference by the attorney who is to conduct the trial and who shall
be prepared to represent the party’s position on settlement and on all matters
involved in the conduct of the trial. At the trial management conference, the
parties shall be prepared and authorized to discuss settlement in good faith. The
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court may conduct a settlement conference and may direct the parties, their
insurers, and their authorized representatives to appear at the settlement conference
and to participate in good faith.

(c) Reserved.

(d) Sanctions. If a party fails to comply with the requirements of this rule or
any order made hereunder, the court may impose upon the party or the party’s
attorney, or both, such sanctions as the circumstances warrant, which may include
the dismissal of the action or any part thereof with or without prejudice, the default
of a party, the exclusion of evidence at the trial, and the imposition of costs
including attorney fees and travel. The court may expressly order that the costs of
sanctions be borne by counsel and not paid by counsel’s client.

RULE 16A. PRETRIAL PROCEDURE IN THE DISTRICT COURT

(a) Orders Prior to Trial. In any action in the District Court, the court may
issue a scheduling order, trial management order, or other order directing the future
course of the action. The court may issue standard orders, in a form approved by
the Chief Judge of the District Court, directing the future course of the action
without the signature of a judge, and when so issued such orders are binding on the
parties.

(b) Conferences. The court may also schedule a conference, issue a pretrial
order or, in its discretion, direct the attorneys for the parties and/or the parties to
appear before it for a conference to address:

(1) The simplification of the issues;

(2) The necessity or desirability of amendments to the pleadings;

(3) The possibility of obtaining admissions of fact and of documents
which will avoid unnecessary proof;

(4) The limitation of the number of expert witnesses; and
(5) Such other matters as may aid in the disposition of the action.

The court may, in its discretion, permit attendance at the conference by
telephone or video conferencing.
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(c) Orders After Conference. If a conference is held, the court shall make an
order, which recites the action taken at the conference, and such order, when
entered, controls the subsequent course of the action, unless modified at the trial to
prevent manifest injustice. The court in its discretion may establish a calendar on
which actions may be placed for consideration as above provided.

(d) Sanctions. If a party fails to comply with the requirements of this rule, to
attend a conference held under this rule, or to comply with any order made
hereunder, the court shall impose on the party or the party’s attorney, or both, such
sanctions as the circumstances warrant, which may include the dismissal of the
action or any part thereof with or without prejudice, the default of a party, the
exclusion of evidence at the trial, and the imposition of costs, including attorney
fees and travel. The court may expressly order, where appropriate in its discretion,
that the costs of such sanctions be borne by counsel and that they shall not be
passed on to counsel’s client.

RULE 16B. ALTERNATIVE DISPUTE RESOLUTION

This rule is applicable to cases filed in the Superior Court and cases removed
to the Superior Court from the District Court.

(a)  Applicability. All parties to any civil action filed in or removed to the
Superior Court, except actions exempt in accordance with subsection (b) of this
rule, shall, within 60 days of the date of the Rule 16(a) scheduling order, schedule
an alternative dispute resolution conference which conference shall be held and
completed within 120 days of the date of the Rule 16(a) scheduling order. By
agreement of all parties, reported to the court in writing within 120 days of the date
of the Rule 16(a) scheduling order, the time for the completion of the alternative
dispute resolution conference shall be extended for a period not to exceed 180 days
from the date of the Rule 16(a) scheduling order.

(b) Exemptions. The following categories of cases are exempt from the
requirements of this rule:

(1)  Actions under Rule 80D, 80L, and Chapter XIII;
(2)  Appeals under Rule 80B or Rule 80C;
(3) Appeals under 36 M.R.S.A. § 151;
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(4)  Actions for recovery of personal injury damages where the plaintiff
requests exemption and certifies that the likely recovery of damages will not
exceed $30,000.

(5) Actions where the parties have participated in statutory prelitigation
screening or dispute resolution processes including medical malpractice and
Maine Human Rights Act cases;

(6) Actions where the parties certify that they have engaged in formal
alternative dispute resolution before a neutral third party. The certification
shall state the name of the neutral and the date(s) on which formal
alternative dispute resolution conferences occurred;

(7)  Actions for nonpayment of notes in mortgage foreclosures and other
secured transactions;

(8)  Actions by or against prisoners in state, federal or local facilities; and
(9) Actions exempted by the court on motion by a party and for good
cause shown but only where the motion seeking exemption is filed within 30
days of the date of the Rule 16(a) scheduling order.

(c) Motions and Discovery. Motions and discovery practice shall proceed
in accordance with these rules while an alternative dispute resolution process is
being scheduled and held.

(d)  Neutral Selection and Conference Scheduling.

(1)  Promptly after the filing of an answer in the Superior Court or
removal from the District Court, the parties shall confer and select an alternate
dispute resolution process (that is, mediation, early neutral evaluation, or
nonbinding arbitration) and a neutral third party to conduct the process. If the
parties cannot agree on the ADR process, they shall proceed to mediation. If the
parties cannot agree on the selection of a neutral, they shall notify the court, which
shall designate a neutral third party, with experience appropriate to the nature of
the case, from the appropriate roster of court neutrals developed by CADRES;

(2)  Unless the court orders or the parties otherwise agree, fees and
expenses for the neutral shall be apportioned and paid in equal shares by each
party, due and payable according to fee arrangements worked out directly by the
parties and the neutral. Fees and expenses paid to the neutral shall be allowed and
taxed as costs in accordance with Rule 54(f). If any party is unable to pay its share
of the fees and expenses of the neutral, that party may apply for in forma pauperis
status pursuant to Rule 91. If granted, the court may allocate the fee among those
parties who are not in forma pauperis or ask the selected neutral to undertake the
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conference on a reduced fee basis. Failing the consent of the selected neutral to the
reduced fee, the court will designate an alternate neutral from the roster developed
by CADRES who will agree to undertake the assignment on a reduced fee basis or
pro bono.

(3) Once the neutral is selected or designated, the parties shall
agree with the neutral on a time and place for the conference. The plaintiff shall
notify the court of the name of the neutral and the time and place for the
conference no later than 60 days after the date of the Rule 16(a) scheduling order.
The conference must be held and completed no later than 120 days after the date of
the Rule 16(a) scheduling order.

(e) Conference Issues. At the alternative dispute resolution conference,
the only required function is to conduct the ADR process selected by the parties. If
at the conclusion of that process and, after a serious effort by the parties,
agreement 1s not reached on all issues, then the neutral may proceed to a case
management discussion with the parties to try to reach agreement on the following:
(1) identification, clarification and limitation of remaining issues; (ii) stipulations;
and (1i1) discovery-related issues;

The neutral should not address case management issues in cases that are
specially assigned or subject to single judge management, except with the approval
of the assigned judge. When case management issues are addressed, the neutral
may not extend deadlines or otherwise modify directives in the scheduling order
set pursuant to M.R. Civ. P. 16(a). An ADR conference need not be reconvened if,
after an initial session, the only remaining issues are case management issues.

(f)  Conference Attendees.
(1) Conference attendees shall include:

(1)  Individual parties;

(i) A management employee or officer of a corporate party, with
appropriate settlement authority, whose interests are not entirely
represented by an insurance company;

(i11) A designated representative of a government agency party
whose interests are not entirely represented by an insurance company;
(iv) An adjuster for any insurance company providing coverage
potentially applicable to the case, provided that the adjuster participate
in the conference with appropriate settlement authority;
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(v)  Counsel for all parties; and

(vi) Nonparties whose participation is essential to settlement
discussions—including lienholders—may be requested to attend the
conference.

(2) The court may impose appropriate sanctions on any party or
representative required and notified to appear at a conference who fails to attend.

(3) Attendance shall be in person, or in the discretion of the neutral,
for good cause shown, by telephone or video conference.

(g) Conference Documents. If requested by the neutral, five days prior to
the conference, the plaintiff shall provide to the neutral:

-The complaint;

-The answer or other responsive pleading;

-Any pretrial scheduling statement;

-Any pretrial order that may have issued; and

-Any dispositive motions and memoranda that have been filed in
connection with those motions.

(h)  Conference Report and Order.

(1) Settlement. If the conference results in a settlement, the parties shall,
within 10 days after the conference, report that fact to the court and include a
proposed order concerning the settlement. The court shall order the appropriate
entry to be made on the docket.

(2) Neutral Report. 1f the conference does not result in a settlement, the
neutral shall, within 10 days after the conference, file with the court a report and, if
appropriate, a proposed order which indicates any agreements of the parties on
matters such as stipulations, identification and limitation of issues to be tried,
discovery matters and further alternative dispute resolution efforts. If there are no
agreements of the parties, the report shall so indicate. If the neutral does not file
the report, the parties shall prepare and file the report indicating their points of
agreement and disagreement. The parties shall be equally responsible for assuring
that the neutral’s report is filed in a timely manner and may be subject to
appropriate sanctions if filing of the report is filed later than 130 days after the date
of the Rule 16(a) scheduling order.
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(1) Jury Fee. For cases required to have an alternative dispute resolution
conference in accordance with this rule, payment of the civil jury fee required by
Rule 38(b) or Rule 76C, shall be deferred until 210 days after the date of the Rule
16(a) scheduling order. Cases required to have an alternative dispute resolution
conference in accordance with this rule but subsequently exempted from this rule
by court order pursuant to Rule 16B(b) shall pay the jury fee: (A) when exemption
is being requested pursuant to M.R. Civ. P. 16B(b)(4), or (B) within 14 days of
exemption being ordered by the court pursuant to Rule 16B(b)(9) or any other
provision of these rules. If the jury fee is not paid within the time required, any
right to jury trial shall be deemed waived and the case shall be scheduled on the
nonjury list for trial.

()  Standards for Alternative Dispute Resolution. No agreement or order
to enter into alternative dispute resolution pursuant to this rule may be entered or
issued without consideration being given to the needs of indigent or unrepresented
parties or parties in situations where there is a potential for violence, abuse, or
intimidation.

(k)  Confidentiality. A neutral who conducts an alternative dispute
resolution conference pursuant to this rule, or an alternative dispute resolution
process pursuant to subsection (b)(6), shall not, without the informed written
consent of the parties, disclose the outcome or disclose any conduct, statements, or
other information acquired at or in connection with the ADR conference. A
neutral does not breach confidentiality by making such a disclosure if the
disclosure is: (i) necessary in the course of conducting the dispute resolution
conference and reporting its result to the Court as required in (h)(2); (ii)
information concerning the abuse or neglect of any protected person; (iii)
information concerning the intention of one of the parties to commit a crime, or the
information necessary to prevent the crime or to avoid subjecting others to the risk
of imminent physical harm; or (iv) as otherwise required by statute or court order.

(I)  Sanctions. If a party or a party’s lawyer fails without good cause to
appear at a dispute resolution conference scheduled pursuant to this rule, or fails to
comply with any other requirement of this rule or any order made thereunder, the
court may, upon motion of a party or its own motion, order the parties to submit to
alternative dispute resolution, dismiss the action or any part of the action, render a
decision or judgment by default, or impose any other sanction that is just and
appropriate in the circumstances. In lieu of or in addition to any other sanction, the
court shall require the party or lawyer, or both, to pay the reasonable expenses,
including attorney fees, of the opposing party, and any fees and expenses of a
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neutral, incurred by reason of the nonappearance, unless the judge finds an award
would be unjust in the circumstances.

RULE 16C. EXPEDITED TRACK

The procedure described in this rule may be invoked for cases filed in the
Superior Court and cases removed to the Superior Court from the District Court,
when the original filing date for the complaint is on or after January 1, 2015.

(a) Placement Upon Expedited Track. Placement upon the expedited track
is limited to cases where the parties affirmatively elect to go forward under this
rule and where each party seeking damages agrees that the damages recoverable,
including pre-judgment interest, but not including costs, post judgment interest,
and any available attorney fees, will be no more than $50,000, or another amount
agreed in writing by all parties and filed with the court. After the filing of an
answer to a complaint in the Superior Court, the court shall issue a scheduling
order in accordance with Rule 16(a) which shall govern the case through trial
unless the parties elect to place the case on the expedited track in accordance with
this rule, at which point an expedited discovery order shall be substituted by the
court and shall govern all subsequent procedures relating to the case through trial.

(b) Election To Proceed On Expedited Track.

(1) Request by Plaintiff. A Plaintiff who elects to place a case on the
expedited track shall incorporate within the caption of the complaint a notice of its
election to place the case on the expedited track. With regard to cases that were
initially filed in the District Court and have been removed by a defendant to the
Superior Court, a plaintiff, within ten days after removal by the defendant, shall
file with the court a pleading indicating its election to place the case on the
expedited track.

(2) Request by Defendant. Within ten days after the defendant answers, the
defendant may file a pleading indicating its agreement to proceed with the case on
the expedited track. Otherwise, the case shall proceed in accordance with Rule 16,
and the standard scheduling order shall be issued.

(3) Third Party Complaints and Additional Parties. Third party complaints
are not permitted under this rule.
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(c) Expedited Discovery Order. Upon agreement by all parties to place the
matter upon the expedited track, the court shall issue an expedited discovery order
which shall set forth the deadlines articulated below and may also include other
provisions contained within the standard Rule 16(a) scheduling order which are not
inconsistent with the special rules relating to expedited discovery described herein.

(d) Discovery

(1) Plaintiff’s Initial Disclosures. Within twenty-one days after the parties’
agreement to proceed by this rule, the plaintiff shall serve upon the defendant its
initial disclosures.

(A) The initial disclosures of the plaintiff shall contain the following
information:

(1) The name and, if known, the address and telephone number of each
individual likely to have discoverable information that the disclosing party
may use to support its claims or defenses, unless solely for impeachment,
identifying the subjects of the information;

(i1) A copy of, or a description by category and location of, all documents,
data compilations, and tangible things that are in the possession, custody, or
control of the party and that the disclosing party may use to support its
claims or defenses, unless solely for impeachment;

(i11) A computation of any category of damages claimed by the disclosing
party, making available the documents or other evidentiary material, not
privileged or protected from disclosure, on which such computation is based,
including the following information if any claim for loss of income or loss
of earning capacity is asserted:

(a) copies of federal income tax returns, with all attachments, for the
period beginning three years prior to the occurrence giving rise to the
complaint up until the date of the initial disclosures;

(b) A list of employers, with their names and contact information, of
the party asserting economic loss for the same period of time
described above, together with an appropriate authorization to obtain
employment and payroll records;
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(c) In lieu of the information required to be provided within sections
(a) and (b) above, a party may provide signed authorizations
permitting the opposing party or attorney to obtain the information
directly from the taxing authorities and/or employers.

(iv) The name and address of any expert witness designated for use at trial
together with a report from that expert containing the information required
by Rule 16C(d)(1)(C). If the expert witness is a treating medical provider,
that physician’s medical records may serve as the report required by this
subsection. Unless the court orders otherwise for good cause shown, each
party may designate no more than one expert per issue.

(B) In a case where damages are claimed for bodily injury and/or emotional
distress, a party claiming such damages must provide the following as part of its
initial disclosures:

(1) All medical records pertaining to treatment and/or examinations of the
party with regard to the injuries claimed from the date of occurrence to the
date of the disclosures.

(1i1)) All medical records reflecting examinations and/or treatment of the
party seeking damages for the ten years prior to the occurrence to the date of
the disclosures.

(i11) A list of all health care professionals and hospitals where the party
seeking damages has been examined or treated for the ten years prior to the
occurrence to the date of the disclosures, including the name and address of
the medical provider, the period of treatment, and the general nature of the
treatment.  Upon request, the party seeking damages shall provide
authorizations permitting the opposing party or its attorney to obtain the
aforesaid information directly from the medical providers.

(iv) A list of all other lawsuits, injury claims, disability claims, or workers
compensation claims, for the ten years prior to the occurrence to the date of
the disclosures, including the caption of each other matter, the name and
address of each forum, the date of each injury or condition, and a brief
summary of each injury or condition giving rise to each claim.

(v) In lieu of the information required to be provided within sections (i) and
(i1) above, a party may provide the names and addresses for the medical
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providers and signed authorizations permitting the opposing party or
attorney to obtain the information directly from the medical providers.

(C) Reports of Experts. A party shall provide, with respect to any expert
witness designated for use at trial, a report, prepared and signed by the expert
witness, setting forth a complete statement of all opinions to be expressed and the
basis and reasons therefor, the data or information considered by the witness in
forming the opinions, any exhibits to be used as a summary of or support for the
opinions, the qualifications of the witness, and the compensation to be paid to the
witness. If the expert witness is a treating medical provider, that physician’s
medical records may serve as the report required by this subsection.

(2) Defendant’s Initial Disclosures. A defendant shall be required to
provide its initial disclosures, containing the information required by
16(C)(d)(1)(A)(1)-(i11), within thirty days after the date that the defendant serves
notice of its election to proceed by the expedited process. A defendant shall be
required to provide, for any designated trial expert, the information described
within Rule 16C(d)(1)(A)(iv) and Rule 16C(d)(1)(C) within sixty days after the
date that the defendant serves notice of its election to proceed by the expedited
track. A defendant pursuing a counterclaim shall provide the same disclosures as a
plaintiff, as described in Rule 16C(d)(1).

(3) Duty to Supplement. The parties are obligated to supplement information
contained within their initial disclosures, including information relating to expert
witnesses, on a timely basis as that information becomes available to them, without
any obligation on the part of the other party to request such supplementation, up
until the time of trial.

(4) Written Discovery. Unless otherwise ordered by the court, upon a
request by a party and for good cause shown, the parties shall not be allowed to
serve more than ten interrogatories, more than ten requests for production of
documents and more than ten requests for admissions. The parties may furnish
signed authorizations in lieu of producing documents requested by the other party
within the time for responding to the requests.

(5) Depositions. Depositions are limited to three per party.

(6) Time for Completing Discovery. Discovery shall be completed within
six months after an expedited scheduling order has been entered. Discovery shall
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be initiated so as to enable the opposing party to serve a response within the period
allowed by the rules but in advance of the deadline.

(7) Discovery Disputes. Any disputes concerning the substance or timing of
the initial disclosures and discovery shall be addressed in accordance with Rule
26(g). The court shall give priority to resolving said disputes promptly, given the
shorter deadlines involved.

(e) Trial Procedure

(1) Reports of Experts. Any party may introduce the direct testimony of an
expert witness, including treating physicians, through that expert’s written report,
which must include the information required by Rule 16C(d)(1)(C). If the party
plans to introduce an expert report at trial in lieu of live testimony, the party must
provide notice to all other parties of its intent to do so at least thirty days before the
close of discovery. Any objections or motions must be filed with the court by the
discovery deadline so the court can make appropriate rulings and allow the
proffering party an opportunity to amend the report to meet any sustained
objections by the opposing party and to allow time to conduct a deposition of the
expert. If the parties depose an expert, each may designate all or portions of that
deposition testimony, to be admitted into evidence at trial, regardless of the
expert’s availability for trial.

(2) Medical Records. The parties may utilize copies of medical records
which would qualify for admission by statute or as business records in accordance
with Maine Rules of Evidence 803(6) and 902(11) and (12) if accompanied by the
appropriate certification.

(f) Judgment. No judgment shall issue in excess of $50,000 or other amount
agreed to by the parties pursuant to section (a) of this Rule 16C. If a jury returns a
verdict that exceeds $50,000, or other amount agreed to by the parties pursuant to
section (a) of this Rule 16C, the court shall reduce the verdict to $50,000 or to the
said agreed amount, including prejudgment interest, but exclusive of costs, post-
judgment interest, and any applicable attorney fees, and judgment shall be entered
accordingly.

(g) Alternative Dispute Resolution. The requirements of Rule 16B do not

apply to cases placed upon the expedited track. However, the parties, by
agreement, may elect to conduct ADR prior to trial.
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(h) Other Provisions of Maine Rules of Civil Procedure Unaffected. Unless
inconsistent with a provision of this rule, the Maine Rules of Civil Procedure apply
to cases placed on the expedited trial list.

IV. PARTIES

RULE 17. PARTIES PLAINTIFF AND DEFENDANT; CAPACITY

(a) Real Party in Interest. Every action shall be prosecuted in the name of
the real party in interest. An executor, administrator, guardian, bailee, trustee of an
express trust, a party with whom or in whose name a contract has been made for
the benefit of another, or a party authorized by statute may sue in that person’s
own name without joining the party for whose benefit the action is brought; and
when a statute so provides, an action for the use or benefit of another shall be
brought in the name of the State of Maine. An insurer who has paid all or part of a
loss may sue in the name of the assured to whose rights it is subrogated. No action
shall be dismissed on the ground that it is not prosecuted in the name of the real
party in interest until a reasonable time has been allowed after objection for
ratification of commencement of the action by, or joinder or substitution of, the
real party in interest; and such ratification, joinder, or substitution shall have the
same effect as if the action had been commenced in the name of the real party in
interest. When in proceedings in the nature of quo warranto the title to office in a
private corporation is involved, the action may be brought in the name of the
interested party and the Attorney General need not be a party thereto.

(b) Guardians and Other Representatives. Whenever a minor or incompetent
person has a representative, such as a general guardian, conservator, or other like
fiduciary, the representative may sue or defend on behalf of the minor or
incompetent person. A minor or incompetent person who does not have a duly
appointed representative may sue by a next friend or by a guardian ad litem. The
court shall appoint a guardian ad litem for a minor or incompetent person not
otherwise represented in an action or shall make such other order as it deems
proper for the protection of the minor or incompetent person. In any action in
which there are or may be defendants who have been served only by publication
and who have not appeared, the court may appoint an agent, guardian ad litem, or
next friend to represent them.

(c) Subrogated Insurance Claims. No claim or counterclaim shall be

asserted on behalf of an insurer in the name of the assured for damages resulting
from alleged acts of negligence, claimed by right of subrogation or assignment,
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unless at least 10 days prior to asserting such claim the insurer gives notice in
writing to the assured of its intention to do so. Such notice shall be served in the
manner provided for service of summons in Rule 4 or by registered or certified
mail, return receipt requested, with instructions to deliver to addressee only. There
shall be attached to the pleading asserting such subrogation claim a copy of the
notice together with either the return of the person making the service or the return
receipt. An assured or any party suing in an assured’s right who desires to assert a
claim arising out of the same transaction or occurrence shall notify the insurer or
its attorney in writing within 10 days after receipt of such notice.

RULE 17A. SETTLEMENT OF CLAIMS OF MINOR PLAINTIFFS

(a) Motion or Application for Settlement. In any action commenced by or
on behalf of a minor, the guardian, guardian ad litem, or next friend of such minor
may move the court for an order of approval of settlement. If no action has been
commenced on a claim by a minor, any such representative may file an application
in any court in which such an action might have been commenced, seeking an
order of approval of settlement. The application shall contain a short and plain
statement of the claim to be settled. No service of the application and no further
pleadings shall be required unless directed by the court.

The motion or application and supporting papers may be prepared by the
attorney for an adverse party or by an attorney obtained by an adverse party to
represent the interests of the minor.

(b) Supporting Papers. Any motion or application filed in accordance with
subdivision (a) of this rule shall be accompanied by:

(1) an affidavit or verified application of the moving party or plaintiff
stating the terms of and any reasons for approving the settlement and any fee to be
paid to an attorney for the minor and also stating that the movant or plaintiff was
informed of the right to attend the hearing upon the motion or application and that
the right to attend a hearing is waived, where court action without hearing is
sought;

(2) A statement by the moving party or plaintiff describing the age of
the minor, the nature of the injuries or damages suffered by the minor, and the facts
of the event which led to the injury or damage. This statement shall be in sufficient
detail to allow the court to evaluate the injuries or damages in determining whether
to approve the settlement. Where the total amount of the proposed settlement
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exceeds $5,000 or where the attorney who prepared the motion has any connection
with a party adverse to the plaintiff, the statement shall have attached to it copies
of any police reports, any emergency room reports of the incident and resulting
injuries or damages, a statement from a physician indicating the nature of the
injuries and expectations for recovery or permanent impairment, and such other
reports of the injuries or damages and the incident which caused the injuries or
damages as the court may require;

(3) An affidavit of the attorney who prepared the motion or
application and the supporting papers stating whether or not the attorney was
retained at the instance of, represents, or has any connection with a party adverse
to the minor.

(4) Where a defendant is not represented by counsel, a statement signed by
the defendant, or a representative of the defendant’s insurer, indicating that the
defendant consents to settlement or judgment in the settlement amount; and

(5) A draft proposed order which states all of the financial
arrangements of the settlement, allocates the funds as indicated in the settlement,
designates a depository of the funds received for the minor and subjects any
withdrawals to court approval until the minor reaches majority.

(c) Hearing and Judgment. At the hearing on the motion or application the
court may require the moving party or plaintiff, the minor, and any attorney
representing the minor to attend, and may make such inquiry as it deems necessary
into the circumstances giving rise to the claim, the nature and extent of the
damages sustained by the minor, other proceedings concerning the same claim, and
any other matters pertinent to the adequacy of the settlement. Under exceptional
circumstances the court may appoint a referee under Rule 53 to make such inquiry
and to make recommendations thereon. After hearing, the court may approve the
settlement or order entry of final judgment in accordance with its terms or may,
with the consent of the parties, make such other order as justice may require,
including provisions for a trust created for the minor’s benefit and for payments to
be made to the minor after age 18. Judgment shall be entered without costs and
shall approve the fee for the minor’s attorney, if any.

(d) Custody of Proceeds. The court may order that the proceeds of the

settlement be deposited to the credit of the minor with such depository, trustee or
custodian and on such terms as the court may designate until the minor reaches
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majority. No withdrawal of funds so deposited shall be made unless approved by a
justice or judge of the court in which the order of deposit was entered.

(e) Verification. Not later than 30 days after entry of the order approving the
settlement, the attorney or party to whom the funds are paid shall file a sworn
affidavit verifying that the funds paid have been deposited as required by the court
order, stating the depository financial institution and account number, and
certifying that a copy of the court’s order with restrictions on withdrawal, if any,
has been provided to the depository financial institution.

RULE 18. JOINDER OF CLAIMS AND REMEDIES

(a) Joinder of Claims. A party asserting a claim to relief as an original
claim, counterclaim, cross-claim, or third-party claim, may join either as
independent or as alternate claims as many claims either legal or equitable or both,
and individually and in the aggregate within the subject-matter jurisdiction of the
court, as the party has against an opposing party.

(b) Joinder of Remedies; Fraudulent Conveyances. Whenever a claim is one
heretofore cognizable only after another claim has been prosecuted to a conclusion,
the two claims, if within the subject-matter jurisdiction of the court, may be joined
in a single action; but the court shall grant relief in that action only in accordance
with the relative substantive rights of the parties. In particular, a plaintiff may state
a claim for money and a claim to have set aside a conveyance fraudulent as to the
plaintiff, without first having obtained a judgment establishing the claim for
money.

RULE 19. JOINDER OF PERSONS NEEDED FOR JUST ADJUDICATION

(a) Persons to Be Joined if Feasible. A person who is subject to service of
process shall be joined as a party in the action if (1) in the person’s absence
complete relief cannot be accorded among those already parties, or (2) the person
claims an interest relating to the subject of the action and is so situated that the
disposition of the action in the person’s absence may (i) as a practical matter
impair or impede the person’s ability to protect that interest or (i1) leave any of the
persons already parties subject to a substantial risk of incurring double, multiple, or
otherwise inconsistent obligations by reason of the claimed interest. If the person
has not been so joined, the court shall order that the person be made a party. If the
person should join as a plaintiff but refuses to do so, the person may be made a
defendant.
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(b) Determination by Court Whenever Joinder Not Feasible. If a person as
described in subdivision (a)(1)-(2) hereof cannot be made a party, the court shall
determine whether in equity and good conscience the action should proceed among
the parties before it, or should be dismissed, the absent person being thus regarded
as indispensable. The factors to be considered by the court include: first, to what
extent a judgment rendered in the person’s absence might be prejudicial to the
person or those already parties; second, the extent to which, by protective
provisions in the judgment, by the shaping of relief, or other measures, the
prejudice can be lessened or avoided; third, whether a judgment rendered in the
person’s absence will be adequate; fourth, whether the plaintiff will have an
adequate remedy if the action is dismissed for nonjoinder.

(c) Pleading Reasons for Nonjoinder. A pleading asserting a claim for relief
shall state the names, if known to the pleader, of any persons as described in
subdivision (a)(1)-(2) hereof who are not joined, and the reasons why they are not
joined.

(d) Exception of Class Actions. This rule is subject to the provisions of Rule
23.

RULE 20. PERMISSIVE JOINDER OF PARTIES

(a) Permissive Joinder. All persons may join in one action as plaintiffs if
they assert any right to relief within the subject-matter jurisdiction of the court
jointly, severally, or in the alternative in respect of or arising out of the same
transaction, occurrence, or series of transactions or occurrences and if any question
of law or fact common to all of these persons will arise in the action. All persons
may be joined in one action as defendants if there 1s asserted against them jointly,
severally, or in the alternative, any right to relief within the subject-matter
jurisdiction of the court in respect of or arising out of the same transaction,
occurrence, or series of transactions or occurrences and if any question of law or
fact common to all defendants will arise in the action. A plaintiff or defendant need
not be interested in obtaining or defending against all the relief demanded.
Judgment may be given for one or more of the plaintiffs according to their
respective rights to relief, and against one or more defendants according to their
respective liabilities.

52



(b) Separate Trials. The court may make such orders as will prevent a party
from being embarrassed, delayed, or put to expense by the inclusion of a party
against whom the party asserts no claim and who asserts no claim against the party,
and may order separate trials or make other orders to prevent delay or prejudice.

RULE 21. MISJOINDER AND NONJOINDER OF PARTIES

Misjoinder of parties is not ground for dismissal of an action. Parties may
be dropped or added by order of the court on motion of any party or of its own
initiative at any stage of the action and on such terms as are just. Any claim against
a party may be severed and presented separately.

RULE 22. INTERPLEADER

Persons having claims against the plaintiff may be joined as defendants and
required to interplead when their claims are such that the plaintiff is or may be
exposed to double or multiple liability. It is not ground for objection to the joinder
that the claims of the several claimants or the titles on which their claims depend
do not have a common origin or are not identical but are adverse to and
independent of one another, or that the plaintiff avers that the plaintiff is not liable
in whole or in part to any or all of the claimants. A defendant exposed to similar
liability in an action may obtain such interpleader by way of cross-claim or
counterclaim. The provisions of this rule supplement and do not in any way limit
the joinder of parties permitted in Rule 20.

RULE 23. CLASS ACTIONS

(a) Prerequisites to a Class Action. One or more members of a class may
sue or be sued as representative parties on behalf of all only if (1) the class is so
numerous that joinder of all members is impracticable, (2) there are questions of
law or fact common to the class, (3) the claims or defenses of the representative
parties are typical of the claims or defenses of the class, and (4) the representative
parties will fairly and adequately protect the interests of the class.

(b) Class Actions Maintainable. An action may be maintained as a class
action if the prerequisites of subdivision (a) are satisfied, and in addition:

(1) the prosecution of separate actions by or against individual
members of the class would create a risk of
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(A) inconsistent or varying adjudications with respect to individual
members of the class which would establish incompatible standards of
conduct for the party opposing the class, or

(B) adjudications with respect to individual members of the class
which would as a practical matter be dispositive of the interests of the other
members not parties to the adjudications or substantially impair or impede
their ability to protect their interests, or

(2) the party opposing the class has acted or refused to act on grounds
generally applicable to the class, thereby making appropriate final injunctive relief
or corresponding declaratory relief with respect to the class as a whole; or

(3) the court finds that the questions of law or fact common to the
members of the class predominate over any questions affecting only individual
members, and that a class action is superior to other available methods for the fair
and efficient adjudication of the controversy. The matters pertinent to the findings
include:

(A) the interest of members of the class in individually controlling the
prosecution or defense of separate actions;

(B) the extent and nature of any litigation concerning the controversy
already commenced by or against members of the class;

(C) the desirability or undesirability of concentrating the litigation of
the claims in the particular forum,;

(D) the difficulties likely to be encountered in the management of a
class action.

(c) Determination by Order Whether Class Action to Be Maintained; Notice;
Judgment; Actions Conducted Partially as Class Actions.

(1) As soon as practicable after the commencement of an action
brought as a class action, the court shall determine by order whether it is to be so
maintained. An order under this subdivision may be conditional, and may be
altered or amended before the decision on the merits.
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(2) In any class action maintained under subdivision (b)(3), the court
shall direct to the members of the class the best notice practicable under the
circumstances, including individual notice to all members who can be identified
through reasonable effort. The notice shall advise each member that (A) the court
will exclude the member from the class if the member so requests by a specified
date; (B) the judgment, whether favorable or not, will include all members who do
not request exclusion; and (C) any member who does not request exclusion may, if
the member desires, enter an appearance through his counsel.

(3) The judgment in an action maintained as a class action under
subdivision (b)(1) or (b)(2), whether or not favorable to the class, shall include and
describe those whom the court finds to be members of the class. The judgment in
an action maintained as a class action under subdivision (b)(3), whether or not
favorable to the class, shall include and specify or describe those to whom the
notice provided in subdivision (¢)(2) was directed, and who have not requested
exclusion, and whom the court finds to be members of the class.

(4) When appropriate (A) an action may be brought or maintained as a
class action with respect to particular issues, or (B) a class may be divided into
subclasses and each subclass treated as a class, and the provisions of this rule shall
then be construed and applied accordingly.

(d) Orders in Conduct of Actions. In the conduct of actions to which this
rule applies, the court may make appropriate orders: (1) determining the course of
proceedings or prescribing measures to prevent undue repetition or complication in
the presentation of evidence or argument; (2) requiring, for the protection of the
members of the class or otherwise for the fair conduct of the action, that notice be
given in such manner as the court may direct to some or all of the members of any
step in the action, or of the proposed extent of the judgment, or of the opportunity
of members to signify whether they consider the representation fair and adequate,
to intervene and present claims or defenses, or otherwise to come into the action;
(3) imposing conditions on the representative parties or on intervenors; (4)
requiring that the pleadings be amended to eliminate therefrom allegations as to
representation of absent persons, and that the action proceed accordingly; and (5)
dealing with similar procedural matters. The orders may be combined with an
order under Rule 16, and may be altered or amended as may be desirable from time
to time.

(e) Dismissal or Compromise. A class action shall not be dismissed or
compromised without the approval of the court, and notice of the proposed
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dismissal or compromise shall be given to all members of the class in such manner
as the court directs.

(f) Payment of Residual Funds.

(1) “Residual funds” are those funds, if any, that remain after
reasonable efforts to pay approved class member claims and make other approved
disbursements, including any return of funds to the settling defendant, called for by
a settlement agreement approved under subdivision (e) of this Rule.

(2) The parties may agree that residual funds be paid to an entity
whose interests reasonably approximate those being pursued by the class. When it
is not clear that there is such a recipient, unless otherwise required by governing
law, the settlement agreement should provide that residual fees, if any, be paid to
the Maine Bar Foundation to be distributed in the same manner as funds received
from interest on lawyers trust accounts pursuant to M. Bar R. 6(a)(2)-(5).

RULE 23A. DERIVATIVE ACTIONS BY SHAREHOLDERS

In a derivative action brought in the Superior Court by one or more
shareholders to enforce a right of a corporation, the corporation having failed to
enforce a right which may properly be asserted by it, the complaint shall be
verified and shall allege that the plaintiff was a shareholder at the time of the
transaction of which the plaintiff complains or that the plaintiff’s share thereafter
devolved on the plaintiff by operation of law. The complaint shall also allege with
particularity that the plaintiff has made a written demand upon the corporation to
take the suitable action. The derivative action may not be maintained if it appears
that the plaintiff does not fairly and adequately represent the interests of the
corporation in enforcing the right of the corporation. The action shall not be
dismissed or settled without the approval of the court, and notice of the proposed
dismissal or compromise shall be given to shareholders or members in such
manner as the court directs if the court determines that a proposed discontinuance
or settlement substantially affects the interests of a corporation’s shareholders or a
class of shareholders.

RULE 23B. DERIVATIVE ACTIONS BY
MEMBERS OF UNINCORPORATED ASSOCIATIONS

In a derivative action brought in the Superior Court by one or more members
to enforce a right of an unincorporated association, the association having failed to
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enforce a right which may properly be asserted by it, the complaint shall be
verified and shall allege that the plaintiff was a member at the time of the
transaction of which the plaintiff complains or that the plaintiff’s membership
thereafter devolved on the plaintiff by operation of law. The complaint shall also
allege with particularity the efforts, if any, made by the plaintiff to obtain the
action the plaintiff desires from the directors or comparable authority and, if
necessary, from the members, and the reasons for the plaintiff’s failure to obtain
the action or for not making the effort. The derivative action may not be
maintained if it appears that the plaintiff does not fairly and adequately represent
the interests of the members similarly situated in enforcing the right of the
association. The action shall not be dismissed or compromised without the
approval of the court, and notice of the proposed dismissal or compromise shall be
given to members in such manner as the court directs.

RULE 24. INTERVENTION

(a) Intervention of Right. Upon timely application anyone shall be permitted
to intervene in an action: (1) when a statute confers an unconditional right to
intervene; or (2) when the applicant claims an interest relating to the property or
transaction which is the subject of the action and the applicant is so situated that
the disposition of the action may as a practical matter impair or impede the
applicant’s ability to protect that interest, unless the applicant’s interest is
adequately represented by existing parties.

(b) Permissive Intervention. Upon timely application anyone may be
permitted to intervene in an action when an applicant’s claim or defense and the
main action have a question of law or fact in common. When a party to an action
relies for ground of claim or defense upon any statute or executive order
administered by a federal or state governmental officer or agency or upon any
regulation, order, requirement, or agreement issued or made pursuant to the statute
or executive order, the officer or agency upon timely application may be permitted
to intervene in the action. In exercising its discretion the court shall consider
whether the intervention will unduly delay or prejudice the adjudication of the
rights of the original parties.

(c) Procedure. A person desiring to intervene shall serve a motion to
intervene upon the parties as provided in Rule 5. The motion shall state the
grounds therefor and shall be accompanied by a pleading setting forth the claim or
defense for which intervention is sought.
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(d) Intervention by the State. When the constitutionality of an act of the
legislature affecting the public interest is drawn in question in any action to which
the State of Maine or an officer, agency, or employee thereof is not a party, the
plaintiff shall notify the Attorney General, and the court shall permit the State of
Maine to intervene for presentation of evidence, if evidence is otherwise
admissible in the case, and for argument on the question of constitutionality.

RULE 25. SUBSTITUTION OF PARTIES

(a) Death.

(1) If a party dies and the claim is not thereby extinguished, the court
may order substitution of the proper parties. The motion for substitution may be
made by any party or by the successors or representatives of the deceased party
and, together with the notice of hearing, shall be served on the parties as provided
in Rule 5 and upon persons not parties in the manner provided in Rule 4 for the
service of a summons. Unless the motion for substitution is made not later than 90
days after the death is suggested upon the record by service of a statement of the
fact of the death as provided herein for the service of the motion, the action shall
be dismissed as to the deceased party.

(2) In the event of the death of one or more of the plaintiffs or of one
or more of the defendants in an action in which the right sought to be enforced
survives only to the surviving plaintiffs or only against the surviving defendants,
the action does not abate. The death shall be suggested upon the record and the
action shall proceed in favor of or against the surviving parties.

(b) Incompetency. If a party becomes incompetent, the court upon motion
served as provided in subdivision (a) of this rule may allow the action to be
continued by or against the party’s representative.

(c) Transfer of Interest. In case of any transfer of interest, the action may be
continued by or against the original party, unless the court upon motion directs the
person to whom the interest is transferred to be substituted in the action or joined
with the original party. Service of the motion shall be made as provided in
subdivision (a) of this rule.

(d) Public Officers; Death or Separation From Office.
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(1) When a public officer is a party to an action in an official capacity
and during its pendency dies, resigns, or otherwise ceases to hold office, the action
does not abate and the officer’s successor is automatically substituted as a party.
Proceedings following the substitution shall be in the name of the substituted party,
but any misnomer not affecting the substantial rights of the parties shall be
disregarded. An order of substitution may be entered at any time, but the omission
to enter such an order shall not affect the substitution.

(2) A public officer who sues or is sued in an official capacity may be
described as a party by the officer’s official title rather than by name; but the court
may require the officer’s name to be added.

V. DEPOSITIONS AND DISCOVERY

RULE 26. GENERAL PROVISIONS GOVERNING DISCOVERY

(a) Discovery Methods. Parties may obtain discovery by one or more of the
following methods: depositions upon oral examination or written questions; written
interrogatories; production of documents or things or permission to enter upon land
or other property, for inspection and other purposes; physical and mental
examinations; and requests for admission.

(b) Scope of Discovery. Unless otherwise limited by order of the court in
accordance with these rules, the scope of discovery is as follows:

(1) In General. Parties may obtain discovery regarding any matter, not
privileged, which is relevant to the subject matter involved in the pending action,
whether it relates to the claim or defense of the party seeking discovery or to the
claim or defense of any other party, including the existence, description, nature,
custody, condition and location of any books, documents, or other tangible things
and the identity and location of persons having knowledge of any discoverable
matter. It is not ground for objection that the information sought will be
inadmissible at the trial if the information sought appears reasonably calculated to
lead to the discovery of admissible evidence.

(2) Insurance Agreements. A party may obtain discovery of the
existence and contents of any insurance agreement under which any person
carrying on an insurance business may be liable to satisfy part or all of a judgment
which may be entered in the action or to indemnify or reimburse for payments
made to satisfy the judgment. Information concerning the insurance agreement is
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not by reason of disclosure admissible in evidence at trial. For purposes of this
paragraph, an application for insurance shall not be treated as part of an insurance
agreement.

(3) Trial Preparation: Materials. Subject to the provisions of
subdivision (b)(4) of this rule, a party may obtain discovery of documents and
tangible things otherwise discoverable under subdivision (b)(1) of this rule and
prepared in anticipation of litigation or for trial by or for another party or by or for
that other party’s representative (including the other party’s attorney, consultant,
surety, indemnitor, insurer, or agent) only upon a showing that the party seeking
discovery has substantial need of the materials in the preparation of the party’s
case and that the party is unable without undue hardship to obtain the substantial
equivalent of the materials by other means. In ordering discovery of such materials
when the required showing has been made, the court shall protect against
disclosure of the mental impressions, conclusions, opinions, or legal theories of an
attorney or other representative of a party concerning the litigation.

A party may obtain without the required showing a statement
concerning the action or its subject matter previously made by that party. Upon
request, a person not a party may obtain without the required showing a statement
concerning the action or its subject matter previously made by that person. If the
request is refused, the person may move for a court order. The provisions of Rule
37(a)(4) apply to the award of expenses incurred in relation to the motion. For
purposes of this paragraph, a statement previously made is (A) a written statement
signed or otherwise adopted or approved by the person making it, or (B) a
stenographic, mechanical, electrical, or other recording, or a transcription thereof,
which is a substantially verbatim recital of an oral statement by the person making
it and contemporaneously recorded.

(4) Trial Preparation: Experts. Discovery of facts known and
opinions held by experts, otherwise discoverable under the provisions of
subdivision (b)(1) of this rule and acquired or developed in anticipation of
litigation or for trial, may be obtained as follows:

(A)(1) If the information is not already ordered to be produced by Court
scheduling or other orders, a party may through interrogatories require any other
party to identify each person whom the other party expects to call as an expert
witness at trial, to state the subject matter on which the expert is expected to
testify, to state the substance of the facts and opinions to which the expert is
expected to testify and a summary of the grounds for each opinion, and to identify
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the data or other information considered by the witness in forming the opinions,
any exhibits to be used as a summary of or support for the opinions, the
qualifications of the witness, including a list of all publications authored by the
witness within the preceding ten years, and the compensation to be paid for the
study and testimony, provided however, that, unless otherwise ordered by the
court, information relating to qualifications, publications and compensation need
not be provided for experts who have been treating physicians of a party for any
injury that is a subject of the litigation; (i1) A party may take the testimony of each
person whom another party has designated as an expert witness for trial by
deposition pursuant to Rule 30 or Rule 31.

(B) A party may discover facts known or opinions held by an expert who has
been retained or specially employed by another party in anticipation of litigation or
preparation for trial and who is not expected to be called as a witness at trial, only
as provided in Rule 35(b) or upon a showing of exceptional circumstances under
which it is impracticable for the party seeking discovery to obtain facts or opinions
on the same subject by other means.

(C) Communications between the party’s attorney and any testifying expert
witness, regardless of the form of the communications and including drafts of Rule
26(b)(4) disclosures ordered by the court and reports to the attorney, are protected
from discovery except to the extent that the communications (i) relate to or contain
information about compensation for the expert’s study or testimony; (i1) identify
facts or data that the party’s attorney provided and that the expert considered in
forming the opinions to be expressed; or (iii) identify assumptions that the party’s
attorney provided and that the expert relied on in forming the opinions to be
expressed.

Communications between the party’s attorney and any testifying expert
witness not meeting one or more of the above three criteria may be obtained in
discovery only (i) as provided in Rule 35(b) or (i) on showing exceptional
circumstances under which it is impracticable for the party to obtain facts or
opinions on the same subject by other means.

(D) Unless manifest injustice would result, the court shall require that the
party seeking discovery of the expert pay the expert a reasonable fee for time spent
at the deposition. Upon a showing of good cause, the court may award additional
reasonable fees and expenses of the expert for expert discovery pursuant to this
rule.
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(5) Information Withheld under Claims of Privilege or Protection of
Trial Preparation Materials, Inadvertent Production of Privileged or Trial
Preparation Material.

(A) Claim of Privilege and Identification Required. When a party withholds
information otherwise discoverable under these rules by claiming that it is
privileged or subject to protection as trial-preparation material, the party shall
make the claim expressly and shall describe the nature of the documents,
communications, or things not produced or disclosed in a manner that, without
revealing the information itself privileged or protected, will enable other parties to
assess the applicability of the privilege or protection.

(B) Inadvertent Production of Privileged or Trial Preparation Material. If
information is inadvertently produced in discovery that is subject to a claim of
privilege or of protection as trial preparation material, the party making the claim
may notify any party that received the information of the claim and the basis for it.
After being notified, a party must promptly return, sequester, or destroy the
specified information and any copies it has and may not use or disclose the
information until the claim is resolved. A receiving party may promptly present the
information to the court under seal for a determination of the claim. If the receiving
party disclosed the information before being notified, it must take reasonable steps
to retrieve it. The producing party must preserve the information until the claim is
resolved.

(6) Specific Limitations on Electronically Stored Information. A party
need not provide discovery of electronically stored information from sources that
the party identifies as not reasonably accessible because of undue burden or
expense. On application under Rule 26(g) to compel discovery or for a protective
order, the party from whom discovery is sought must show that the information is
not reasonably accessible because of undue burden or expense. If that showing is
made, the court may nonetheless order discovery from such sources if the
requesting party shows good cause, considering the limitations and remedies of
Rule 26(c). The court may specify conditions for the discovery and shall impose on
the requesting party the reasonable expense of producing such electronically stored
information.

(c) Protective Orders. Upon motion by a party or by the person from whom
discovery is sought, and for good cause shown, any justice or judge of the court in
which the action is pending may make any order which justice requires to protect a
party or person from annoyance, embarrassment, oppression, or undue burden or
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expense, including without limitation one or more of the following: (1) that the
discovery not be had; (2) that the discovery may be had only on specified terms
and conditions, including a designation of the time or place; (3) that the discovery
may be had only by a method of discovery other than that selected by the party
seeking discovery; (4) that certain matters not be inquired into, or that the scope of
the discovery be limited to certain matters; (5) that discovery be conducted with no
one present except persons designated by the court; (6) that a deposition after being
sealed be opened only by order of the court; (7) that a trade secret or other
confidential research, development, or commercial information not be disclosed or
be disclosed only in a designated way; (8) that the parties simultaneously file
specified documents or information enclosed in sealed envelopes to be opened as
directed by the court; (9) that the party taking the deposition pay the traveling
expenses of the opposite party and of his attorney for attending the taking of the
deposition; and (10) that a witness under the control of the party taking the
deposition be required to be brought within the state for his deposition. The power
of the court under this rule shall be exercised with liberality toward the
accomplishment of its purpose to protect parties and witnesses.

If the motion for a protective order is denied in whole or in part, the court
may, on such terms and conditions as are just, order that any party or person
provide or permit discovery. The provisions of Rule 37(a)(4) apply to the award of
expenses incurred in relation to the motion.

(d) Sequence and Timing of Discovery. Unless the court upon motion, for
the convenience of parties and witnesses and in the interests of justice, orders
otherwise, methods of discovery may be used in any sequence and the fact that a
party is conducting discovery, whether by deposition or otherwise, shall not
operate to delay any other party’s discovery.

(e) Supplementation of Responses. A party who has responded to a request
for discovery with a response that was complete when made is under no duty to
supplement the response to include information thereafter acquired, except as
follows:

(1) A party is under a duty seasonably to supplement the response
with respect to any question directly addressed to (A) the identity and location of
persons having knowledge of discoverable matters, and (B) the identity of each
person expected to be called as an expert witness at trial, the subject matter on
which the person is expected to testify, and the substance of the person’s
testimony.
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(2) A party 1s under a duty seasonably to amend a prior response if the
party obtains information upon the basis of which (A) the party knows that the
response was incorrect when made, or (B) the party knows that the response
though correct when made is no longer true and the circumstances are such that a
failure to amend the response is in substance a knowing concealment.

(3) A duty to supplement responses may be imposed by order of the
court, agreement of the parties, or at any time prior to trial through new requests
for supplementation of prior responses.

(f) Filing of Discovery.

(1) Unless otherwise ordered by the court, or necessary for use in the
proceeding, notices, written questions and transcripts of depositions prepared in
accordance with Rule 5(f), interrogatories, requests pursuant to Rules 34 and 36,
and answers, objections and responses thereto shall be served upon other parties
but shall not be filed with the court. Notification of the method and date on which
discovery papers were served on the parties shall be prepared and served on the
parties with the discovery papers but shall not be filed with the clerk. The party
who has served notice of a deposition or has otherwise initiated discovery shall be
responsible for preserving and ensuring the integrity of original transcripts and
discovery papers for a period of two years after final judgment for use by the court
or other parties.

(2) If depositions, interrogatories, requests or answers Or responses
thereto are to be used at trial, other than for purposes of impeachment or rebuttal,
or are necessary to a ruling on a motion, the complete original of the transcript of
the discovery material to be used, prepared in accordance with Rule 5(f), shall be
filed with the clerk 7 days prior to trial or at the filing of the motion insofar as their
use can be reasonably anticipated by the parties. A party relying on discovery
transcripts or materials in support of or in opposition to a motion shall file with the
memorandum required by Rule 7(b)(3) a list of specific citations to the p